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ISSUES PRESENTED FOR REVIEW | 


The statement of the issues presented for review, as stipulated 
by counsel and approved by this Court, has been set forth on pages 
1 and 2 of appellant's brief. 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from an Order of the Federal Communica- 
tions Commission. released October 31. 1968, denying review of a 
decision of its Review Board which in turn denied appellant WEBR, 
Inc.’s application for a construction permit for a television station 
to operat¢ on Channel 29. Buffalo. New York, and granted the 
mutually exclusive application of intervenor Ultravision Broadcasting 
Company. Ulrravision Broadcasting Co., 12 RR2d 137 (1968). 


Ultravision is a partnership of three men. all long-time Buffalo 
area residents. who propose to be substantially integrated into the 
operation of their proposed station. The partners and their interests 
are: Florian R. Burczynski 45%, Stanley J. Jasinski 45%, and Roger 
K. Lund 10%. Mr. Jasinski. an experienced broadcast personality 
for many years. owns 52.5% of a company called Seaport Broadcast- 
ing Corporation. licensee of a daytime AM station in Lancaster, New 
York. 2 community near Buffalo. Seaport Broadcasting Corporation 
was awarded a construction permit for the Lancaster AM station on 
June 4. 1964. following merger negotiations that resolved a pro- 
tracted hard-fought comparative hearing. 


WEBR. Inc.. is licensee of WEBR and WEBR-FM, Buffalo. 
WEBR. Inc.. has operated WEBR continuously since 1942. WEBR 
operates on 970 kc, 5 kw, DA-I, full-time. WEBR-FM operates 
with 105 kw from an antenna 710 feet above average terrain. 
WEBR. Inc. is a wholly owned subsidiary of the Buffalo Courier- 


Express, Inc.. which publishes the Buffalo Courier-Express, one of 
the two daily newspapers in Buffalo. The Courier-Express is pub- 
lished mornings and on Sunday, while the Buffalo Evening News, 
the other daily paper, is published Monday through Saturday eve- 
ning and not at all on Sunday. The Buffalo Courier-Express, Inc., 
through another wholly owned subsidiary called Courier Cable Com- 
pany, Inc., is operating a CATV company in Buffalo, with the ulti- 


mate intention of wiring up the entire Buffalo metropolitan area. 
No individual with an ownership interest in the Courier-Express 
organization proposes to be integrated into the operation of | that 


applicant’ s proposed television station. | 


This case has a long history. The two applicants first filed | for 
Channel 29, Buffalo, New York, in the spring of 1963. The applica- 
tions were designated for hearing by order released December Bl. 
1963, on certain specified issues. The applicants filed timely peti- 
tions to enlarge the issues. One of the things sought by WEBR was 
to have a new financial qualification standard applied to this pro- 
ceeding. The Review Board of the Commission by memorandum 
opinion and order released April 6, 1964, certified to the Commis- 
sion the financial qualifications matters urged by WEBR. | 


The addition of new issues at various times during the proceed: 
ing resulted in the offering of supplementary written exhibits and 
the taking of more testimony. Written exhibits were initially 
exchanged on June 1, 1964, and these exhibits were offered into 
evidence and ruled upon on June 26, 1964. One day of oral testi- 
mony took place on June 30, 1964, but the start of the major part 
of the oral testimony was deferred until the financial matters ee 
by WEBR were resolved. 


| 
These matters were resolved by Commission memorandum 
opinion and order released July 2, 1965, adopting the financial qual- 
ification standard known as the “Ultravision standard.” (R. 727- 
732). Because of the addition of financial qualifications issues 
against both of the applicants, they were permitted to exchange! sup- 
plementary exhibits. These were exchanged on November 12. 1965, 
and offered into evidence on November 29, 1965. The bulk of oral 


testimony in the case took place in December 1965 and January 


1966. 


During hearing sessions in December 1965. there was testimony 
relating to a disputed contact memorandum of a conversation 
between Ultravision’s Stanley Jasinski and a Sister Mary Angela, 
head of a junior college called Rosary Hill College. Testimony on 
this matter was given on December 2. 3. 8. and 10, 1965. On the 
latter date. WEBR brought Sister Angela to Washington to give 
testimony. 


On December 17, 1965. WEBR filed a motion requesting spe- 
cific issues against Ultravision pertaining to the Sister Mary Angela 
contact report matter. WEBR’s motion also requested issues relating 
to the withdrawal of certain minority stockholders (the Glieco 
brothers) from Seaport Broadcasting Corporation (the AM company 
in which Stanley Jasinski has a majority interest). On January 26, 
1966. Ultravision filed a motion requesting the addition of an issue 
pertaining to WEBR’s violation of FCC Rule 1.65 in failing to make 
a timely revelation of its cable company (CATV) affiliation. By 
memorandum opinion and order released March 22, 1966, the 
Review Board added issues concerning the Sister Mary Angela 
matter, the Glieco brothers withdrawal, and WEBR’s violation of 
Rule 1.65 (R. 1880-3). Further testimony on the newly added 
issues was taken on May 18, 1966 in Buffalo. 


The parties first submitted proposed findings on March 14, 
1966. Following the further testimony on May 18, 1966, they sub- 
mitted supplemental proposed findings on June 17, 1966. Reply 
findings were submitted in response to each set of proposed 
findings. 


The Examiner issued his initial decision on August 26, 1966, 
granting Ultravision’s application and exonerating Ultravision on the 
character charges brought against it by WEBR. The Examiner hit 
WEBR hard in some respects: he condemned WEBR for using Sister 


Mary Angela as an innocent pawn “to destroy his [Mr. Jasinski’s} 
character and reputation” (I.D., par. 180 of findings of fact; par. 13 
of conclusions); he concluded that WEBR had deliberately violated 
FCC Rule 1.65 by being egregiously late in reporting its CATV 
interests (I.D., pars. 10 and 17 of conclusions): and he found 
WEBR filed exhibits with inaccuracies and misleading statements 
(I.D., pars. 187-192). 


At this point it is necessary to turn the clock back for a fuller 
understanding of the case. WEBR knew months before it filed its 
petition to enlarge the issues (concerning the Sister Mary Angela 
matter) that Sister Angela disputed the contact report of March/16. 
1963. Yet WEBR let much time go by, and delayed until December 
17, 1965, before filing a motion to enlarge issues. As noted above. 
the designation of the Sister Mary Angela issue led to a further 
hearing in Buffalo on May 18, 1966. 


Following the issuance by the Examiner of his initial decision 


on August 26, 1966, WEBR was unhappy with the overall results. 
as well as with the findings on the Sister Mary Angela issue. and it 
tried to develop more material on that issue. It secured an affidavit 
which it turned over to the Commission’s Broadcast Bureau attor- 
ney, who went to Buffalo and secured statements (not affidavits) 
from other persons connected with Rosary Hill College. On Novem- 
ber 2, 1966, the Broadcast Bureau filed a petition to reopen the 
record for further hearing on the Sister Mary Angela issue. This was 
nearly a year after testimony on the disputed contact report had 
been taken in Washington. It was also about 6 months after ithe 
hearing had moved to Buffalo in May 1966 for the purpose of com- 
pleting the testimony on the Sister Mary Angela issue. The petition 
to enlarge issues was thus extremely late, and the Review Board 
declined to reopen the record to allow WEBR and the Broadcast 
Bureau still a third opportunity to present evidence on the matter. 


Exceptions to the initial decision were filed on February 10, 
1967. Ultravision filed a reply brief in support of the Examiner's 
decision on March 31. 1967. Oral argument before the Review 
Board was held on August 17. 1967, and on January 28, 1968, the 
Board issued a Decision granting the application of Ultravision and 
denying that of WEBR. The basic reasons for the award to Ultra- 
vision were its commanding superiority in the comparative factors 
of (a) diversification of ownership of communications media and (b) 
the extent to which owners would be integrated into operation of 
the station. The Board exonerated Mr. Jasinski completely on the 
Sister Mary Angela matter and gave Ultravision a slight demerit on 
the Glieco brothers issue. The Board also affirmed the Examiner’s 
finding that WEBR had violated Rule 1.65 in failing to timely 
report its CATV connections. 


WEBR sought review by the Commission of the Review Board’s 
decision. but this was denied by order released October 31, 1968. 


SUMMARY OF ARGUMENT 


The evidence on the Sister Mary Angela matter was carefully 
weighed and evaluated by the Examiner and the Review Board. 
Both concluded that the matter warranted neither disqualification 
nor the assessment of a comparative demerit against Ultravision. 
The findings and conclusions on this matter are supported by sub- 
stantial evidence on the record when considered as a whole. 


In acting on the motion to reopen the record for further 
hearings on the Sister Mary Angela matter, the Review Board was 
acting within an area of discretion. The Broadcast Bureau and 
WEBR had the opportunity in December 1965 (in Washington) and 
in May 1966 (in Buffalo) to adduce testimony on this issue. The 
refusal by the Board to give them a third opportunity to adduce evi- 


dence on the issue was a proper exercise by the Board of its digcre- 
tion. Moreover, the request to present further testimony on! the 
matter was extremely late (about a year late). Other reasons justify 
the refusal of the Board to reopen the record for further hearing on 
the Sister Angela matter. | 


The Board also properly and fully weighed the evidence per- 
taining to the operation of WMMJ, Lancaster, New York, the|AM 
station in which Mr. Jasinski has a majority interest. 

| 

Similarly. the findings and conclusions of the Board on the 
financial qualification issue relating to Ultravision are supported by 
substantial evidence and consistent with the directions of the Com- 
mission in designating the issue. | 

| 

The brief of WEBR is essentially a restatement of factual con- 
tentions which were submitted to the Board. carefully considered by 
it, and rejected. The case falls in the category of a host of appeals 
which have been brought to this Court over the years by losing 
applicants in comparative hearings. As this Court said in Pinellas 
Broadcasting Co. v. F.C.C., 97 U.S. App. D.C.. 236, 238. 230 F.2d 
204, cert. den. 350 U.S. 1007 (1956): | 

“The controversy is in an area into which the courts | 
are seldom justified in intruding. The selection of an 
awardee from among several qualified applicants is 
basically a matter of judgment, often difficult and 
delicate, entrusted by the Congress to the administra- 
tive agency... The courts cannot interfere so long 
as the process, the premises, and the judgment are | 
not arbitrary.” 


The award of the channel to Ultravision was eminently reasonable 

under applicable comparative criteria, and the resolution of the|char- 
acter and other issues was reasonable and supported by substantial 
evidence on the record as a whole. 


ARGUMENT 
Preliminary Statement 


The basic comparative status of the two applicants can be 
simply stated as follows: WEBR. Inc.. is a large Buffalo newspaper- 
broadcast station-CATV combine that proposes no integration of 
ownership into station operation: Ultravision is a local Buffalo group 
of three partners who propose extensive integration into the opera- 
tion of their station. The character matters in the case—and particu- 
larly what 'may be referred to as the “Sister Mary Angela matter’— 
involved the taking of much testimony, orally and in writing, and 
later time consuming and careful sifting and analysis by the Exam- 
iner and the Review Board of the multitudinous small facts that 
formed the overall picture. The Examiner and the Review Board, 
after judicious evaluation of the many facts bearing on the character 
issues. reached basically the same determination on the major ques- 
tions in carefully reasoned decisions. 


WEBR now asks the Court to enter upon the morass of sifting 
and evaluating numerous factual matters involved in the case, partic- 
ularly with respect to the character and financial issues. WEBR 
seeks in essence a de novo reevaluation by this Court of the evi- 
dence. but that is not a function of the Court. The Court looks for 


the following matters in a Commission decision, as explained in 
Scripps-Howard Radio, Inc. v. FCC. 89 U.S. App. D.C. 13, 16-17, 
189 F.2d 677, 680-1, cert. den. 342 U.S. 830 (1951): 


“Johnston Broadcasting Co. v. Federal Communi- 
cations Commission, supra, . . . sets forth certain 
requirements which cover this and other points. 
Each of these was met. As we subsequently point 
out, the reason for the final conclusion in favor of 
the Cleveland Company is clearly stated; this conclu- 
sion is a rational one from the basic findings; the 


latter are quite sufficient in number and substance to 
support the conclusion; the ultimate facts are rational 
inferences from the basic factual findings: and the 
latter find substantial support in the evidence under 
the rule as recently stated by the Supreme Court in 
Universal Camera Corp. v. N.L.R.B., 1951 .... The 
final conclusion is shown clearly enough to have 
been reached upon a composite consideration of 
the findings indicating the differences. In sum, the 
principles set forth in Johnston Broadcasting Co. v. 
Federal Communications Commission, supra, were 
followed in all material and substantial respects.” 


The findings of the Board in the present case find substantial 

support in the evidence and in all other respects applicable legal 
standards have been fulfilled. | 
| 

This case is essentially the garden variety of comparative 


hearing appeal which has been brought to this Court over the years 


by losing applicants. As this Court stated in Pinellas Broadcasting 
Co. v. FCC, 97 U.S. App. D.C. 236, 238, 230 F.2d 204. cert. den. 
350 U.S. 1007 (1956): 


es | 
“The controversy is in an area into which the courts 
are seldom justified in intruding. The selection of an 
awardee from among several qualified applicants is 
basically a matter of judgment. often difficult and 
delicate, entrusted by the Congress to the administra- 
tive agency. The decisive factors in comparable selec- 
tions may well vary: sometimes one applicant is 
superior to another in one respect, whereas in another 
case one applicant may be superior to its rivals in 
another feature. And it is also true that the Commis- 
sion’s view of what is best in the public interest may 
change from time to time. .. . The courts cannot 
interfere so long as the process, the premises, and the 
judgment are not arbitrary.” 
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See also Scripps-Howard Radio. Inc. v. F.C.C.. supra; McClatchy 
Broadcasting Co. yr. F.C.C.. 99 U.S. App. D.C. 195, 239 F.2d 15 
(1956). cert. den. 353 U.S. 918 (1957): Florida Gulf Coast Broad- 
casters. Inc. y. F.C.C.. 122 U.S. App. D.C. 250, 352 F.2d 726 
(1965). ‘In the instant case. the Commission’s “process, premises, 
and judgment™ were not arbitrary. 


If anyone ever had its “day in court” it has been WEBR. It 
had ample opportunity to cross-examine and present evidence on 
character; matters against Ultravision. It was also able to argue and 
urge character matters against Ultravision in many documents at dif- 
ferent stages of the proceeding—to the Review Board when it asked 
for the character issues, to the Examiner in proposed and reply 
findings. 'to the Commission when WEBR supported the Broadcast 
Bureau's request for a reopening of the record after the initial deci- 
sion was released. to the Review Board in exceptions and other 
papers and in oral argument, and to the Commission when it sought 
review of the Review Board’s final decision. The Examiner fully 
considered and disposed of WEBR’s contentions on character 
matters and all other matters involved in the case, and issued a care- 
fully reasoned 65 page initial decision. He repudiated WEBR’s accu- 
sations against Ultravision, scored WEBR in several important 
respects for its delinquencies, and ruled that Ultravision is the 
superior applicant. Similarly, the Review Board, in a decision having 
28 pages'of text plus additional pages ruling on WEBR’s exceptions, 
also rejected WEBR’s harangue that Ultravision should be disquali- 
fied and found Ultravision superior to WEBR. 


Pages and pages of the initial decision and the Review Board’s 
decision are heavy with discussion of the Sister Mary Angela contact 
report matter. There is no nuance of that matter that was not 
urged by WEBR and considered by the Examiner or the Review 
Board, and in most instances by both. The case was designated for 


1] 


| 
hearing on December 31, 1963 (the applications were filed in the 
spring of 1963), and nearly 5 years later (specifically on October 31, 
1968) finally concluded its long and arduous journey through the 
Commission. WEBR relentlessly pursued and challenged Ultra- 
vision’s financial qualifications, mercilessly attacked the character of 
Stanley Jasinski of Ultravision, and used and exhausted every; pos- 
sible avenue of attack against Ultravision. No sound principle of 
fact, law, logic, or justice could warrant an order to the Commission 
that it expend any further time in this case. 


I. 


The Examiner and the Review Board fully considered | 
and resolved all relevant considerations pertaining to 
Ultravision’s character qualifications. The Board and | 
the Commission properly refused to grant the late | 
motion to reopen the record. (Sections I and Il. | 
WEBR’s Brief) 


WEBR has made the Sister Mary Angela matter a cause celebre. 
no doubt because of the bankruptcy of its case. WEBR (part of a 
newspaper-broadcast-CATV combine) is far behind Ultravision in the 
criteria of diversification of ownership of communications media 
and integration of ownership into management. As for the criterion 
of past performance, the Examiner aptly said of WEBR-AM: 


‘+... in the areas of religious, agricultural, educational. 
discussion and talk programs. WEBR’s promises have 
been de minimis and its performance of like magni- 
tude.” (I.D., par. 14 of Conclusions) 


| 
Because WEBR was so weak on a comparative basis. there was little 
left for it to do but accuse loudly, persistently, and violently that 
someone is a liar. The Examiner, the Review Board, and the full 
Commission saw through this charade. 


Vie 


The Examiner and the Review Board in their decisions did 
both right and justice. They revealed an understanding of human 
motivations and character in correctly concluding that no character 
blemish should be assessed against Ultravision because of the Sister 
Mary Angela matter. The Examiner saw Stanley Jasinski testify sev- 
eral times on the matter (on December 2. 3. and 8, 1965, and May 
18. 1966). He saw Sister Mary Angela testify twice (on December 
10. 1965. and May 18. 1966). He had a chance to observe their 
demeanor and he gave Mr. Jasinski a clean bill of health. The 
demeanor of Sister Mary Angela while she testified gave support to 
the Examiner’s observation that the “magnitude of the present 
power of WEBR. in the Buffalo area” is such that a visit by Peter 
Andrews. a vice president of WEBR, induced “fear and consterna- 
tion” on the part of Sister Angela (I.D., par. 13 of Conclusions). The 
Review Board. as well as the Examiner, recognized the importance 
of demeanor in resolving the charges against Mr. Jasinski: 

“In this connection the Examiner had the witnesses 
before him on several occasions and had repeated 
opportunities to closely observe them. Even if we 
were persuaded toward WEBR’s view that a substan- 
tial conflict exists between the witnesses, the Exam- 
iner’s observation of the witnesses and his evaluation 
of their testimony could not be disregarded and ~ 
would lead to the same conclusion—namely, that 
Ultravision must prevail under the issue.” (Decision, 
par. 22) 


After this case was designated for hearing on December 31, 
1968, the Courier-Express (WEBR’s parent company) sent a repre- 
sentative ‘to persons shown in the Ultravision exhibits as program 
contactees and questioned them as to whether the contact report 
was an accurate account of what took place (T. 758-9, 1689-90, 
1649-50). Only one person—Sister Angela—contradicted a contact 
memorandum. In an earlier comparative hearing involving an appli- 


13 


cation for a radio station by Seaport Broadcasting Corporation, 
Seaport presented a report of a conference on July 20, 1960, 
between Stanley Jasinski and Sister Mary Angela, President of 
Rosary Hill College, a parochial girls’ school in the Buffalo area 
(WEBR Ex. 33, p. 5). Mr. Jasinski’s older daughter was a student 
at that college from 1957 to 1960 (T. 1430). Later. in March 1963. 
Mr. Jasinski again had an interview with the Sister. this time on 
behalf of Ultravision, in which he informed her of his television 
aspirations, and he also spoke to one or more others connected with 
the college concerning television programming (I.D.. pars. 151. 164, 
170; Decision, par. 19). | 
That is what the record shows and that is what both the Exam- 
iner and the Review Board found. WEBR continues to insist (Brief. 
pp. 22-23—Sec. I-B) that there is a clear cut conflict between the 
testimony of the Sister and of Mr. Jasinski, but there is no substan- 
tial conflict. The Sister testified at six places in this record. that she 
might have met Mr. Jasinski on a social occasion, though she did 
not remember ever having met him (I.D., pars. 166. 180: Decision, 
pars. 18, 19). Thus, her own testimony suggests the possibility (or 
likelihood) that the two have met. The whole episode is basically 
one of differing recollections of two good and honorable people! as 
to events that occurred years ago. There is no sign of perjury or 
bad faith or wrongdoing by either the Sister or Mr. Jasinski. The 
Sister was trying to recall meetings which occurred five and one-half 
years earlier and two and one-half years earlier. She meets many 
people and has heavy administrative responsibilities. and she cannot 
remember everyone she has met. Since Mr. Jasinski’s daughter was 
a student at Rosary Hill College for three years and Mr. Jasinski] has 
an outstanding record of civic concern and achievement, it is only 
common sense that they have met and that he spoke to people at 
Rosary Hill about radio and television programming. 
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WEBR insists that the evidence does not support the Review 
Board's finding that some of the statements in the disputed contact 
report of March 16. 1963. were derived from people at Rosary Hill 
College other than Sister Angela (Brief. pp. 20-23—Sec. I-B). This 
argument was made by WEBR to the Examiner and to the Review 
Board and to the Commission (see. e.g.. par. 11 of WEBR’s applica- 
tion for review). The review Board (and the Examiner) carefully 
reviewed the record to determine whether they agreed with WEBR’s 
interpretation of the evidence, but the Review Board members (and 
the Examiner) unanimously rejected WEBR’s interpretation (Deci- 
sion. par. '19). The Board, agreeing with the Examiner, said: 

“It is clear from Jasinski’s testimony that he was 

attributing these ‘conclusions’ to conversations he had 

with ‘other people at the College’ and not to Sister 

Mary Angela.” (Decision, par. 19). 
The Commission’s Broadcast Bureau gave the same interpretation to 
Mr. Jasinski’s testimony. Such a finding is supported by substantial 
evidence on the record as a whole, and that is all that is required. 
Universal Camera Corp. v. NLRB, 340 U.S. 474 (1950). That Mr. 
Jasinski had such conversations with other persons at Rosary Hill 
College is further indicated by the fact that he is well acquainted 
with subordinates of Sister Angela, and he identified a number of 
them by name: Sister Fidelis, T. 2137-8; Sister DeSalis, T. 2138, 
2142, 2107: Sister Paula, T. 2107, 2138; Dr. Slawinski, T. 1316. In 
view of Mr. Jasinski’s ties to the college, it was a natural place for 
him to go in his survey of community needs preparatory to the 
filing of the Ultravision application in 1963. The Examiner and the 
Review Board saw this, and they are borne out by the record. 


Sister Mary Angela is human, and her testimony is subject to 
the same!kind of critical analysis that can be given to anyone else’s 
testimony. Examiner Cooper was able to observe her demeanor, and 
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he saw the distress and discomfort under which she was testifying. 
There was in her testimony and in the testimony of her doctor 
items that demonstrated only too clearly that discrepancies and 
uncertainties can enter into statements and recollections of ans 
woman. For example, she was asked: 


“Q. Well, have you suffered from sleepless nights as a 
result of this condition? 


“A. Come on. [which idiomatically translated 
amounted to: ‘Ask me a question with some sense 
to it.’] 

“Q. Any sleepless nights? 

“A. I get five to six hours of sleep every night.” (T | 

2117) | 
In contrast, her doctor testified that “She has complained of inabil- 
ity to sleep.” (T. 2154) 


Also, the following question and answer with the Sister oe 
place: 
“Q. Well, has the condition that has persisted over 
the years caused you from time to time anxiousness or 
worry? 
“A. No. See the Sisters laughing? No.” (T. 2116) | 
(She had brought two nuns with her to the hearing | 
room in Buffalo.) | 
However, her doctor testified that ““There has been some anxiety 
with it, yes.” (T. 2150) It is common knowledge and experience 
that tranquilizers have as their main function the purpose of calrh- 
ing nerves and allaying anxieties. The fact that her doctor pre- 
scribed tranquilizers is proof that there was anxiety connected with 
her condition (T. 2152) Also, at T. 2103. she testified in response 
to a question by Ultravision’s counsel that a meeting she had with 
WEBR’s attorney had been merely a social greeting with a hand- 


shake and the introduction of two nuns to WEBR’s counsel. How- 
ever, later she testified that the exact same meeting had included a 
discussion of this case (T. 2120). 


The ‘matters stated in the preceding two paragraphs are not 
recited specifically in the initial decision or in the Review Boaid’s 
decision. but they are in the record. They are stated here in order 
to add to the Court’s understanding of the matter. Examiner 
Cooper observed the Sister's demeanor and recognized that she was 
in “great mental anguish.” (I.D., par. 172) Sister Angela is human 
and has human failings. She does not like to concede them and 
tries to dismiss them and reject their existence. They are present, 
nevertheless. and do come through. She may be just as mistaken on 
matters as someone who is not part of a holy order. This may be 
treading where angels fear to, but WEBR’s total acceptance of her 
testimony as against that of Mr. Jasinski, it is believed, requires 
these observations. It should also be pointed out that she could not 
recall whether she had actually spoken to Father Matthew Gaskins 
on March 16, 1963, as apparently indicated in her appointment 
book (T. 2108). Nor could she recall the exact nature of the con- 
yersation ‘with a Mrs. Pepe that was shown in her appointment book 
(T. 2108). There is nothing sacrosanct about her ability to recall 
events or about the casual notes made by someone else in her 
appointment book. The appointment book contained casual scrib- 
bied entries which do not support WEBR’s insistence (Brief, p. 18— 
Sec. I-A)i that the Sister and Mr. Jasinski did not meet. Even the 
Sister testified on six occasions that she and Mr. Jasinski may have 
met at social functions. The findings exonerating Mr. Jasinski, 
based in ‘part on the observance of the demeanor of the key wit- 
nesses, are manifestly reliable and correct. 


WEBR challenges (Brief, pp. 23-24—Sec. I-B) the Review Board’s 
holding that there was a lack of motive for the alleged deception 
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(Decision, par. 21). The preparatory activity of Ultravision was 
thorough and included such things as (a) a telephone survey to 
ascertain the program preferences of the public at large: (b) a survey 
of the needs and interests of the community organizations in the area 
as seen through the eyes and experience of 46 of the leading religious, 
civic, educational, etc., leaders in the area; and (c) the personal par- 
ticipation of the three partners (all local residents and two of the 
three being experienced broadcasters) in planning and preparatory 
activities (Ult. Exs. 3, 4-R. 925, 935). There was no need to man- 
ufacture a program contact because Ultravision’s preparatory activity 
could have been less ambitious and still be considered thorough. 
Moreover, from the start of the case WEBR left no stone unturned 
to try to find weaknesses in Ultravision’s case. and it took only 
simple common sense for the Ultravision partners to know that their 
exhibits would be carefully toothcombed by the army of newpaper- 
radio~-CATV personnel that comprise the Buffalo Courier-Express 
leviathan. It is unrealistic for WEBR to suggest that an interview 
was manufactured or a contact report falsified in the climate of 
oppressive investigation and scrutiny that WEBR created. | 
| 
WEBR also complains (Brief. pp. 23. 25—Sec. I-B) of the 
Board’s use of the testimony of three religious leaders on behalf of 
Mr. Jasinski (Decision. par. 21). Since WEBR had accused Mr. 
Jasinski of the heinous crime of lying under oath, it cannot complain 
when persons of holy orders are permitted to give testimony that 
contradicts such a notion. Bishop Brzana, a Catholic Bishop of Buf- 
falo, testified that Mr. Jasinski is a “deeply religious person” (UIt. 
Ex. 49—R. 1921). It must be presumed that a person who is 
“deeply religious” has testified truthfully when he swears to do so 
before God. The Review Board correctly stated that such a! per- 
son has “an affirmative motive” not to give false testimony (Deci- 
sion, footnote 18). The three persons of holy orders |spoke 
eloquently of the fact that Stanley Jasinski has lived a life of devo- 


tion to church. community. and family, and that he is a good man 
who can be trusted and relied on (Ult. Exs. 49.50, S1-R. 1921, 
1923. 1925). 


WEBR also argues (starting on page 27) that the Board and the 
Commission erred in failing to reopen the record as a consequence 
of 2 motion to reopen the record filed by the Broadcast Bureau on 
November 2. 1966. The refusal was correct for the following 


Teasons: 
‘ 


(a) Testimony by Mr. Jasinski that he had spoken to Sister 
Angela and other persons at Rosary Hill College about television 
programming was first given by Mr. Jasinski on December 3, 1965, 
but the Broadcast Bureau waited an unconscionably long time—until 
November 2. 1966—before requesting an opportunity to present evi- 
dence allegedly in conflict with Mr. Jasinski’s December 3, 1965 
testimony. 


(b) WEBR was permitted to present testimony in Washington 
on the Sister Mary Angela matter before the issue was even desig- 
nated. Later. on May 18, 1966, after the issue was designated, 
the hearing moved to Buffalo and WEBR had further opportunity 
to present witnesses to establish, if it could, that Mr. Jasinski sub- 
mitted a false report. The Commission’s refusal to give WEBR still 
a third opportunity to present evidence on the point was well within 
its discretion. Indeed, it would have been unreasonable for the 
Commission to delay the resolution of this very long hearing to pro- 
vide WEBR with a third chance to prove its charges. The Broadcast 
Bureau. which had filed the original motion to reopen the record 
(based in part on information supplied to it by WEBR), did not file 
an application for review from the Review Board’s decision. It was 
WEBR who pressed for the opportunity to take evidence a third 
time on the Sister Angela matter by filing an application for review 
with the full Commission. 
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(c) Further hearing would not have served any useful purpose 
because of the doubtful reliability of new evidence as to events that 
took place such a long time ago. The interview with Sister Angela 
occurred on March 16, 1963, about six years ago. WEBR also refers 
to a conversation that took place on July 20, 1960, more than 8 
years ago. After such long periods of time witnesses’ memories|as 

to whether conversations did or did not take place become hazy. 
No useful purpose would be served to open a record for evidence 
that would be shrouded in such uncertainty. “No proof that 
memories fade is necessary, and proof that particular facts have! ‘been 
forgotten is seldom possible.” King v. United States, F.24 | 
(Case No. 19739, D.C. Cir., opinion issued Jan. 20. 1967). The | 
Review Board and the Commission have recognized on several 
occasions that the passage of years renders adverse character testi- 
mony of less reliability. For example, in Louis Vander Plate, 14 RR 
2d 338 (1968), the Board declined to specify an issue inquiring) into 
a possible conflict as to the nature of certain statements made 
to an applicant by three persons over five years ago. Similarly. ‘the 
Board declined to add an issue concerning possible threats against a 
tax assessor where the disputed conversation had taken place three 
years earlier. Florida-Georgia Television Co.. Inc.. 12 FCC 2d 334, 
12 RR 2d 1032, app. for rev. den., FCC 68-587,-released June 6. 
1968. The conversations in the instant case fall even more clearly 
into the category of the dim past. 


(d) Further testimony by teachers at Rosary Hill College was 
not warranted since there is no real conflict between the statements 
submitted with the Bureau's petition to reopen the record and lthe 
testimony which Mr. Jasinski gave in this case. That is, the $tate- 
ments do not contradict or disprove the testimony of Mr. Jasinski 
that he spoke with the Sister and “with other people at the College™ 
about television programming. It is understandable that he. was 
uncertain about which specific individuals stated to him the matters 
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set forth in the latter part of the March 16, 1963 contact report 

since there was a lapse of several years between that date and the 
time he testified. Also. he has spoken to so many people about 

Ultravision’s television application that his inability to remember is 

understandable. Rosary Hill College was a natural place for him to 
go in his survey of community needs in view of his strong ties with 
the school and its staff (see I.D.. par. 181). 


WEBR states several reasons why it feel that the Bureau’s 
motion to reopen the record was not untimely (Brief, p. 29—Sec.II). 
First, it) suggests that Jasinski’s “testimony, taken as a whole, 
nowhere indicated that he was suggesting a version of events at vari- 
ance with those suimmarized in the contact report.” Thus, WEBR 
asks this Court to sift and evaluate the record evidence to reach a 
result contrary to that reached by the Examiner and the Review 
Board, but that is not the review function of the Court. 


Secondly, WEBR argues that the burden of producing 


corroborating witnesses was on Ultravision. This was not so. Under 
D & E Broadcasting Company, 5 RR 2d 475 (1965), as interpreted 
in later cases such as Connecticut Coast Broadcasting Co., 8 RR 2d 
1007 (1966), the burden of going forward with the introduction of 
evidence was on WEBR since it was raising the character charges and 
it had secured statements of Sister Mary Angela which appeared to 
conflict with those of Mr. Jasinski. It tried to meet that burden by 
presenting Sister Angela as a witness. Mr. Jasinski, in turn, denied 
and answered WEBR’s showing. It was explained, in essence, that 
some of the statements attributed to Sister Angela came from one 
or moreiof her subordinates. Under those circumstances the burden 
shifted back to WEBR to rebut Mr. Jasinski’s explanation. Thus, 
the obligation to rebut Mr. Jasinski’s explanation was on WEBR. 
However, WEBR’s argument is technical and unrealistic. The situ- 
ation was that the trier of fact was confronted with two witnesses 
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whose testimony he could accept or reject. He was not bound 
accept Sister Angela’s testimony, just as he was not bound to accept 
Mr. Jasinski’s testimony. WEBR insisted that the choice was which 
one was lying, but neither the examiner nor the Review Board) saw 
it that way. They felt that the Sister was merely mistaken, and| that 
Mr. Jasinski had testified honestly. Whatever artificial arguments 
WEBR may put forward about burdens of proof, Ultravision proved 
beyond doubt that Stanley Jasinski gave truthful testimony. 


Thirdly, WEBR suggests that Jasinski’s conversations with) other 
college personnel were “‘collateral”’ to the character issue as framed by 
the Board. This is a contrived and artificial argument. The Examiner 
had no problem in understanding the Sister Mary Angela =e as 
inquiring into the overall question of whether Mr. Jasinski had 
intentionally given false evidence on the matter. There was a full 
hearing on all phases of the matter, even including testimony by the 
Sister’s personal physician. Indeed, Ultravision even presented testi- 
mony by three character witnesses on behalf of Mr. Jasinski. At no 
point could WEBR have been misled about what was directly or 
indirectly involved. It is also significant that two weeks before 
WEBR filed its motion to enlarge issues (filed December 17, 1965), 
Mr. Jasinski had testified concerning the conversation with Rosary 
Hill College’s dramatics director, so WEBR had to be aware of the 
areas the further hearing would cover at the time it filed its petition 
to enlarge issues. Its suggestion that it was not alerted to wait the 
issue involved is patently frivolous. 


WEBR suggests (Brief, p. 30—Sec. II) that a reopening at the 
record was required on the basis of the holding in WMOZ, Inc. v. 
FCC. 120 U.S. App. D.C. 103, 344 F.2d 197 (1965). Neither 
WMOZ nor the other cases cited by WEBR support its contention. 
WMOZ differed materially from the instant case because: (a) There 
the proffered witness was willing to contradict earlier testimony 


only at a time after the initial decision. Here, statements from 
Sister Angela's assistants could have been obtained long before they 
were filed. (b) There it was the accused man, who stood to lose his 
station. livelihood. and career. who asked for the additional chance 
to clear his name. Here it is the person who seeks to destroy the 
reputation and career of Stanley Jasinski who is asking for still 
another chance to renew its campaign. after having had a full day 
in court. (c) There the proceeding was one for revocation, and pro- 
longing the proceeding did not cause any deprivation of service since 
Mr. Estes’ stations stayed on the air during the proceeding. In the 
instant situation, there has already been more than a four-year delay 
in the inauguration of Buffalo’s first UHF television service. Other 
differences also make the WMOZ case inapplicable as a precedent 
here. 


The cases of W. S. Butterfield v. FCC, Enterprise Co. v. FCC, 
and Florida Gulfcoast Broadcasters, Inc., (cited by WEBR on page 


30 of its Brief—Sec. II) are not applicable since they are all cases in 
which the relevant facts and events occurred after the record was 

closed, while here all of the material was available before the record 
was closed. Halpern v. FCC, is distinguishable for various reasons, 

including (a) the fact that in the present case there already has been 
a full hearing on the matter of the contact reports; and (b) that case 
involved several financial matters which required further Commission 
consideration in addition to the question of community contacts. 


Contrary to WEBR’s argument that the Review Board’s action 
was inconsistent with Commission precedent, the Board’s action was 
consistent with the Commission’s policy against permitting parties to 
backtrack and fill months after they should have come forward with 
evidence. Central Broadcasting Co., 7 R.R.2d 140, 141 (1966); Mid 
America Broadcasting Corp., 4 R.R. 288 ( 1948); Community Tele- 
casting Corp., 20 R.R. 1104 (1960); Kentucky Broadcasting Corp. 
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vy. FCC, 174 F.2d 38, 4 R.R. 2126 (1949); In re KTBS, 10 R.R. 

876(c) (1955); In re Loyola University, 12 R.R. 1116(a) (1947); In 

re Hocking Valley, 17 R.R. 294(a) (1958): West Central Ohio 

Broadcasters, Inc., 8 R.R.2d 623 (1966); among others. 


WEBR assumed a burden here to prove that Mr. Jasinski was 
lying. The Examiner heard and saw Sister Angela and decided she 
was mistaken and that Mr. Jasinski testified honestly. WEBR had 
full opportunity to present relevant and material evidence but failed 
to convince the Examiner. Then the Review Board made a complete 
review of the record and was also unpersuaded by the accusations. 
Then the Commission considered the matter when WEBR filed an 
application for review, and that application was denied. WEBR) has 
had its “day in court”. The Examiner and the Review Board cor- 
rectly concluded that Mr. Jasinski did not give false testimony, 
either in the contact report or in his oral testimony. Certainly Ino 
other decision was possible in view of the demeanor of the wit- 


nesses, the way in which they gave their testimony, and the testi- 
mony itself. Nor was any other result possible in view of the 
essential nature of Stanley Jasinski, who has been a credit to his 
community, family, and the broadcast industry for many years. 


The Board fully considered all phases of the Glieco | 
matter and WEBR’s flagrant disregard of FCC Rule. 
1.65 and reached proper conclusions on them. (Sec. 
Ill, WEBR’s Brief). | 


In a Memorandum Opinion and Order released March 22, 1966, 
the Review Board added the following issues (among others) to, the 
case: 

“To determine whether the partners of Ultravision 
Broadcasting Company failed to perform the respon- 


24 


sibilities of continuing accuracy and completeness of 
information furnished in a pending application as 
required by Commission policy by their failure to 
amend the Seaport Broadcasting Corporation broad- 

cast application to reflect changes in ownership after 
Anthony M. Glieco and Daniel N. Glieco disassociated 
themselves from the corporation.” 


* * * 


“To determine whether WEBR, Inc. failed to perform 
the responsibilities of continuing accuracy and com- 
pleteness of information furnished in a pending 
application as required by Section 1.65 of the 
Commission’s Rules by its failure to include informa- 
tion concerning its acquisition of a CATV system 
known as the Courier Cable Company.” 


In that same order the Review Board designated the issue concerning 
the Sister Mary Angela matter. 


Manifestly the first quoted issue (which we will call the “Glieco 
issue’””),was adverse to Ultravision, and the second quoted issue 
(which we will call the “Section 1.65 issue”) was adverse to WEBR. 
WEBR discusses these two matters at length in its brief (pp. 33-34— 
Sec. 11) and concludes by asking this Court (a) to usurp a fact find- 
ing function which the Commission has already performed, and (b) 
to direct'the Commission to make a determination which the Com- 
mission has already made. Thus, WEBR says that: 


“*.. the Commission should, on remand, be directed 
to consider whether the deception successfully prac- 
ticed by Mr. Jasinski in the Seaport hearing requires 
Ultravision’s disqualification in this proceeding.” (p. 
43) 


The Review Board already has found, based on substantial evidence, 
that there was no “deception successfully practiced by Mr. Jasinski”, 
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and it also concluded that the events that transpired do not warrant 
Mr. Jasinski’s disqualification (Decision, pars. 23-28). These deter- 
minations were made on the basis of full consideration of all 
relevant facts adduced through oral and documentary evidence. 


Actually WEBR has no cause to complain because the Review 
Board did assess a comparative demerit against Ultravision under the 
Glieco issue, though it declined to disqualify Ultravision on this 
matter. The Examiner felt that no demerit should be imposed |on 
Ultravision under the Glieco issue (I.D., par. 136). | 

When the Review Board designated the Glieco issue and the 
Sister Angela issue in the same Memorandum Opinion and Order, it 
indicated that the Glieco issue alone did not involve matters serious 

| 


enough to warrant disqualification: 


“The untimely reporting of information concerning 
the changes in the Seaport organization, which alone 
might merit only comparative consideration. will also 
be considered in conjunction with the basic qualifica- 
tions issue as to Ultravision. . . .”” (par. 7. MO&O, re- 
leased March 22, 1966—R. 1880). 


The Board’s decision under the issue is consistent with this 
preliminary determination. The hearing in which Seaport Broad- 
casting Corporation sought an AM station stretched over years, Mr. 

Jasinski giving oral testimony in November 1961 and the construc- 

tion permit not being issued to Seaport until June 4, 1964. Life 

goes on and things change. The Glieco brothers were minor 

stockholders of Seaport, each owning only a 7.9% interest. Long 
after cross-examination of the Seaport principals had been con- 
cluded in November 1961, the Glieco brothers wrote to Mr. Jasinski 
(on March 5, 1964) telling him they wanted to resign from seaports 
(Ult. Ex. 33, p. 1—R. 1204). 
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WEBR makes the same argument (Brief. p. 36—Sec. III) that it 
has repeatedly made to the effect that the Gliecos were out of 
Seaport prior to a hearing conference on March 12, 1964, so 
Seaport’s attorney should have discussed the withdrawal of the Glieco 
brothers at that conference. However, the Gliecos did not sever this 
association with Seaport until March 20, 1964, and both the Exam- 
iner and the Board reached this same determination (Decision, foot- 
note 21). Between March 5 and March 20, Mr. Jasinski tried to 
persuade them to continue with the company. Finally, on March 
20, 1964, the Seaport Board accepted the resignation of the Gliecos 
and sent them a check for $4,075 to reimburse them for their 
investment in the company. On March 20, 1964, Mr. Jasinski 
wrote to the Gliecos informing them they were out of the company 
(¥. 1307-8: Ult. Ex. 33, pp. 2, 3—R. 1205-6). In an ownership 
report filed within 30 days after a grant to Seaport (and long before 
WEBR started making its charges), the company reported the 
departure of the Gliecos as of March 20, 1964 (WEBR Ex. 34-R. 
1655). Thus, WEBR’s argument concerning absence of disclosure at 
the Seaport hearing conference on March 12, 1964, is based on a 
factual error. 


WEBR contends (Brief, p. 36—Sec. III) that withdrawal of the 
Gliecos was an event to shake the foundations of the Examiner’s 
initial decision in the Seaport case. However, this is not sensible 
since the Gliecos owned only 15% of Seaport. Moreover, they were 
succeeded by two experienced communications attorneys who obvi- 
ously could provide much valuable advice and help to the applicant 
during construction and operation. Indeed, it is reasonable to 
believe (contrary to WEBR’s assumption) that WEXC (the other 
applicant in the Seaport hearing) was aware of the withdrawal of 
the Gliecos and deliberately chose not to seek rehearing on the 
matter because their ownership interest was too minor to weigh in 


27 


the decisional balance. Since WEBR requested the issue concerning 
the Gliecos, it had the burden of calling a witness from WEXC) to 
clarify WEXC’s understanding in this record. Having failed to do so, 
WEBR was precluded from urging that there was any concealment 
in the Seaport case of the Glieco withdrawal. Cf. D & E Broad¢ast- 
ing Co., 5 R.R.2d 475, 478 (1965). | 
| 
WEBR also assumes that Seaport (and hence Mr. Jasinski) 
violated some kind of Commission rule or policy or principle) by 
failing to report the withdrawal of the Gliecos promptly after their 
withdrawal. However, Section 1.65 of the Commission’s rules was 
not adopted until December 22, 1966, which was over six months 
after these events occurred. That rule makes clear that factual 
changes in applications or hearing information should be reported 
within 30 days, but the requirements were ambiguous in 1964 
when these events occurred. The very fact that the Commission saw 
the need to promulgate Rule 1.65 demonstrates that there was a 
lack of clarity and uniformity prior to the adoption of the rule ‘as 
to what should be done if changes occurred. It is arguable whether 
the withdrawal of the Gliecos, who represented only about 15% of 
the ownership of Seaport, could be considered a major change under 
the uncertain standards that existed prior to the adoption of Rule 
1.65. 


WEBR also argues (pp. 38-40—Sec. III-A) that the Review 
Board was wrong to take into account the fact that Mr. Jasinski 
relied on advice of counsel with respect to the Glieco withdrawal. 
However, reliance on counsel goes to the question of good faith and 
the intention of the applicant, so it is a material factor. Reliance on 
counsel was certainly appropriate in this factual situation because (a) 
under the standards in existence at that time, it was uncertain whe 
ther the departure of 15% of the stock ownership could be consid- 
ered a major change in the applicant, particularly when the parties 
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were in the process of negotiating a welcome end to a lengthy and 
arduous case; and (b) Rule 1.65 was not promulgated until months 
after these events. 


WEBR also complains (pp. 41-43—Sec. III-B) that the Review 
Board was arbitrary in equating its late reporting of its CATV 
interest with the late reporting by Seaport of the Glieco departure 
(Decision, par. 32). In view of the WEBR’s relentless allegations to 
the effect ‘that Seaport had not timely reported the withdrawal of 
the Glieco brothers, WEBR deserves severe censure for its failure to 
timely report its CATV connection. It was over a year late in 
reporting its CATV interest, and it stubbormly refused to comply 
with Rule! 1.65. The Examiner was considerably harsher on WEBR 
on this matter than the Review Board, and WEBR has no cause to 
complain about the lighter treatment from the Review Board. It 
should be noted that Mr. Jasinski is only a 45% partner in Ultra- 
vision, and at the time of the termination of the Seaport case there 


was an area for doubt as to reporting requirements with respect to 
the Gliecos’ withdrawal. However, WEBR as an entity is involved in 
the violation of Rule 1.65 though failure to report the CATV inter- 
est, and this non-disclosure occurred after the promulgation of Rule 
1.65. 


Il. 


The Board’s determination that Ultravision is financially 
qualified complied with applicable Commission precedent 
and was supported by substantial evidence on the record 
considered as a whole. (Section IV, WEBR’s Brief) 


Financial qualification issues were designated against both 
applicants by Commission order released July 2, 1965. In that 
order the Commission established what has become known as the 
“Ultravision financial qualifications test.” WEBR never explains the 
test. The balance of this paragraph states the test: An applicant is 
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required to show that it will have available sufficient liquid assets to 
meet construction and other costs that will come due before 
operation and during the first year of operation. In showing liquid 
assets, the applicant may rely on such things as contributions to 
capital, loans from banks and others, and reasonable and appropriate 


estimates of revenue (R. 727). | 


This new test was different from the test previously applied lin 
Commission cases in that previously the applicant had been 
required to show sufficient liquid assets to meet pre-operational and 
operational costs through the first three months of operation and 
the applicant had not been able to rely on any revenue estimates to 
make such a showing. 


Both the Examiner and the Review Board found that Ultravision 
and WEBR showed sufficient liquid assets to meet construction and 
operational costs through the first year of operation. WEBR asks 
this Court to make an extensive review of the evidence on Ultra- 
vision’s finances. The Court should decline to do so since the 
evidence was carefully sifted and analyzed by the Examiner and the 


Board and their findings are supported by substantial evidence. | 
| 


WEBR’s first argument (pp. 45-46—Sec. IV). is built on two 
misleading and erroneous premises: First, it contends that Ultra- 
vision has deferred “almost $600,000 in fixed liabilities” beyond the 
first year of operation (Brief, p. 45—Sec. IV). About half of this is 
installment payments of principal and interest to RCA for the 
purchase of equipment. The impression that WEBR wants to convey 
is that a large payment is due to the equipment supplier immediately 
after the first year of operation, but it knows quite well that the 
RCA obligation will be payable by Ultravision over a period of 32 
months after the first year of operation (Ult. Ex. 40, p. 5—R. 1236). 
Spreading equipment installments over a period of several years! is 
the standard practice in FCC cases. Nor would the other amounts 
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in the $600.000 become payable right after the end of the first year 
of operation. The Lund loan of $35,000 and the Burczynski loan 
of $60,000 will be repayable when and as the applicant is able 
(Uit. Ex. |23—R. 1183; T. 792. 767-8). The Maroone loan of 
$50,000 is repayable over 5 years, and so is the bank loan of 
$150,000 (Ult. Ex. 16—R. 1108). The Stransky loan is similarly 
repayable over five years (Ult. Ex. 24—R. 1185). It is a tribute to 
the Ultravision partners that responsible businessmen and firms are 
willing, and anxious, to extend them credit on a long term basis. 
The second erroneous premise in WEBR’s first argument is the 
suggestion 'that the Review Board failed to accord “unusually close 
scrutiny” to Ultravision’s estimates. Even a casual perusal of the 
Board's decision will show this to be incorrect. 


WEBR has no cause for complaint on the financial matters. 
The Review Board actually added $50,000 to Ultravision’s own 
estimates of the expenses it would encounter. Certainly the Board 


could not justifiably have gone further. WEBR’s contentions on 
financial matters are based on the arguments of WEBR’s attorney. 
If WEBR disagreed with Ultravision’s estimates, it should have 
adduced competent evidence stating what Ultravision’s estimates 
should be. In failing to do so, it broke faith with the Commission. 
WEBR had fought to get special financial issues designated against 
Ultravision and filed an affidavit of its consultant, one Horace Gross, 
in which he made predictions of Ultravision’s costs. However, Mr. 
Gross was never presented as a witness. Consequently, there is no 
testimony’ in conflict with Ultravision’s estimates—just conjecture 
and argument by WEBR’s attorney. 


WEBR brings up the matter of the used transmitter proposed 
by Ultravision (Brief, pp. 46-47), and it argues: 


“Manufacture of the type of transmitter proposed by 
Ultravision has been discontinued, so that only a 
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limited number of such transmitters would become 


available on a second hand basis (Tr. 1963).” 
| 


That transcript reference is to an argument by WEBR’s attorney, not 
to evidence in the case. A well-known representative of RCA gave 
testimony in this case (Ult. Ex. 40, p. 3) that the type of used 
transmitter proposed by Ultravision “are normally available”, but 
WEBR’s attorney says that they are not. It is obvious whose state- 
ment is reliable. As UHF grows as a medium for television service, 
UHF stations are trading up and getting newer and more powerful 

transmitters, so there will be an increasing availability of used trans- 
mitters. Nothing in this record contradicts the testimony of the 

RCA representative on this point. | 


WEBR also challenges the Board’s determination that at least 
$100,000 would be available to Ultravision from first year revenues 
(Brief, pp. 47-48—Sec. IV). This challenge is frivolous because: (a) 
WEBR’s own revenue prediction was $86,000 (T. 1822). This 
prediction was made in contemplation of the rate of UHF set 
saturation as it existed in 1963, and would have been higher if made 
on the basis of going on the air in 1967 or 1968 (T. 1823-4). With 
the rate of UHF set saturation substantially higher now than jin 
1963, it is obvious that WEBR concedes that first year revenues 
would be at least $100,000. (b) Ultravision’s estimate of revenues 
for the first year was $300,000. If WEBR disagreed with that est ti- 
mate, it never put any witness on the stand to say that it did. That 
would have been the thing to do if it had anything meaningful to 
contribute to a matter that is manifestly difficult and involves some 
unknowns. Mr. Jasinski made an advertiser canvass and considerable 
other data was presented to support the revenue prediction, only a 
part of which amount (that is, about $100,000) need be relied qn 
to establish Ultravision’s financial qualifications. (c) WEBR argues 


that the Board credited Ultravision with at least $100,000 in first 


year revenue on the basis of Mr. Jasinski’s canvass of prospective 
advertisers and on statistical data concerning the Buffalo market. 
However, it is overlooking the fact that the figure of $100,000 was 
also based! on the high rate of UHF saturation in the Buffalo market 
(Decision, par. 12). 


WEBR also complains (Brief, pp. 48-50—Sec. IV) about changes 
in Ultravision’s financial estimates near the end of the hearing. The 
revision (Ult. Ex. 40—R. 1226) was not a major revision of Ultra- 
vision’s financial proposal. The sources of funds stayed the same 
and the RCA credit terms remained the same (Ult. Exs. 29 and 
40—R. 1196, 1226). The revision added certain amounts to Ultra- 
vision’s costs, such as sales taxes and a 60 foot tower, which costs 
had been overlooked. Ultravision proposed a used transmitter 
instead of a new one. However, WEBR has no right to complain 
about the used transmitter since it did not object to that revision at 
the hearing. The matter is discussed between pages 1960 and 1964 
of the transcript. WEBR’s counsel did not object to the reception 
into evidence of Ultravision Exhibit 40, and did not request the 
production of any witness for cross-examination on the exhibit. 
Several additional hearing days followed the day on which Ultra- 
vision Exhibit 40 was received into evidence, but WEBR never 
insisted on the production of a witness for cross-examination on the 
exhibit. Therefore, WEBR is foreclosed now from complaining 
about the contents of the exhibit or loss of an opportunity for 
cross-examination (which it never requested). 


WEBR has shown no errors of fact or law in the Board’s 
resolution of the financial issues. WEBR premises its financial argu- 
ment on speculation, not evidence. 


33 


IV. 


The Board properly evaluated the comparative 
qualifications of the applicants. 
(Section V, WEBR’s Brief) 


| 

WEBR also complains about the Board’s refusal to assess a 
comparative demerit against Ultravision on the Sister Mary Angela 
issue (Brief, pp. 50-52—Sec. V-A). WEBR even goes so far as to 
refer to the Board’s “‘silence”’ in this respect. However, the Board 
explained in paragraph 22 of the decision why it attached no 
decisional significance to the matter. 


WEBR also makes a variety of charges concerning promises at 
the Seaport hearing and the operation of WMMJ. the station which 
Seaport (in which Mr. Jasinski has a majority interest) put on the 
air in 1965. WEBR has no legitimate complaint in any of these 
respects since the Review Board assessed a comparative demerit 
against Ultravision for the past performance of WMMJ in view of 
departures from programming representations (Decision. par. 51). 


The Board found that the demerit against Ultravision should 
be of “moderate comparative weight only”. Actually, this was tdo 
harsh in view of the following circumstances: (a) The programming 
representations were substantially kept (T. 1326: Ult. Ex. 18—R. 
1122). (b) Programming proposed in a 1960 application will not 
show up just as proposed nearly five years later when the station 
goes on the air (January 1965). Programming in 1965 mirrors 
needs in 1965 (T. 1325). (c) The evidence on WMMJ’s past 
performance in this record (see particularly Ult. Ex. 18) showed 
sizeable quantities of religious, educational, and other forms of pub- 
lic service programming. (d) Mr. Jasinski stays in close touch with 
other civic leaders and continually seeks to ascertain community 
needs (UIt. Ex. 1, pp. 11-I14—R. 912-915; Ult. Ex. 17, p. 6—R. 
1121; T. 1105, 1313). 


If anyone deserved a demerit on past performance it was 
WEBR in view of the following matters: (a) WEBR is an established 
full-time) station, but it has virtually ignored programming needs in 
the areas of educational, agricultural, and discussion programming, 
with particular weakness manifested in educational and discussion 
programming (Ult. Exs. 38, 39). (b) WEBR has been over- 
commercial. In the 1957 composite week WEBR carried 1,333 spot 
announcements and proposed the same for the next renewal period. 
In the 1960 (next) renewal WEBR showed 1,494 commercial spots 
and proposed the same for the succeeding renewal period. In each 
of the three WEBR composite weeks in this record the station 
exceeded 1,000 commercial spots (Ult. Exs. 38, 39—R. 1222, 1224; 
WEBR Ex. 9, p. 2—R. 1344; T. 1867-9). In contrast, WMMJ had 
only 353 spots in one programming week and only 334 in another 
programming week (Ult. Ex. 18, pp. 2-3—R. 1123-4; WEBR Ex. 39, 
p. 2—R. 1675). (c) WEBR was guilty of marked disparity between 
performance and promise. For example, its local live proposal in 


the 1957 renewal was 18.58%, and the local live percentage in the 
subsequent renewal was 5.85% (Ult. Exs. 38, 39-R. 1222, 1224). 
In view of these deficiencies—and particularly the failure of WEBR 
to meet'local needs for self-expression—its past performance should 
have been found to be “unusually poor” and a demerit assessed - 
against it in the factor of past performance. 


WEBR also reargues alleged failures to fulfill integration 
promises in the Seaport hearing. These contentions were all fully 
presented to the Examiner and the Board. There was no merit in 
them. Mr. Jasinski (54.1% owner of Seaport) promised in the Sea- 
port hearing that he would be full-time general manager of the 
proposed AM station. He has fulfilled this commitment completely. 
He has put in at times 100 hours a week on the station and is day- 
to-day full-time general manager (T. 1295). As for the other 
stockholders of Seaport, Lee Forster, a Vice President and 7.71% 
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stockholder (formerly a 10.5% stockholder), proposed full-time 
participation as Program Director in the Seaport hearing and has 
fully lived up to that commitment (T. 1296). Mr. Stypowany, now 
a 10.8% stockholder (formerly a 10.5% stockholder), proposed |to 
put in 28 hours a week at the station, in part as an assistant to the 
program director in connection with educational programs. A heart 
attack required him to limit his activity, though “from the time we 
went on the air, he did help the station in coordinating all lof 
the . . . school programs of the . . . Lancaster Depew high school 
systems” (T. 1297). Mr. Tere a 10.8% stockholder (formerly 
a 10.5% stockholder), was proposed as a full-time announcer. He 
did limited announcing, but matters of a very personal nature 
occurred to limit his participation (T. 1298-9). The substitution of 
two experienced communications attorneys for the Glieco brothers 
as minor stockholders has been discussed above. | 


| 
Mr. Jasinski cannot control other adults. His good faith and 
reliability must be judged by what he has done. and he has fulfilled 
and exceeded his personal promises. It must not. however, be ov er- 
looked that the integration commitments of Seaport Broadcasting 
Corporation were substantially fulfilled. With respect to more than 
60% of the stockholdings (Jasinski and Forster) there was total 
fulfillment. An additional 20% (Stypowany and Lazewski) have 
been partially fulfilled, but complete fulfillment was prevented by 
unforeseen matters. The Glieco brothers chose to drop out, 
notwithstanding Mr. Jasinski’s efforts to persuade them to continue, 
and they were succeeded by experienced communications attorneys. 
The whole matter speaks of honesty and fair dealing with the 
Commission on the part of Mr. Jasinski and Seaport Broadcasting 
Corporation. | 


CONCLUSION 


The relentless pursuit by WEBR of Mr. Jasinski’s character, 
reputation. and career should be terminated. The Commission’s 
decision is well-reasoned and consistent with the criteria in the 
Policy Statement on Comparative Broadcast Hearings, 1 F.C.C.2d 
393 (1965). Ultravision has a clear superiority in the key factor of 
diversification of control of communications media. Mr. Jasinski is 
majority owner of a daytime station in Lancaster (near Buffalo). In 
contrast. WEBR is a newspaper-CATV-AM (fulltime)-FM (fulltime) 
leviathan in the community of Buffalo. Ultravision proposes 
substantial integration of ownership into management, but WEBR 
proposes none. -The Examiner, the Review Board, and the 
Commission all considered Ultravision the superior applicant. “The 
Commission, with all the facts before it in detailed findings, 
exercised a judgment which it was empowered to make. The basis 
for the choice is clear in the findings.” Star Television, Inc. v. 
FCC, ___ F.2d ___ (Case No. 21277, decided Jan. 30, 1969). 


For all of the foregoing reasons, the decision of the Commission 
should be affirmed. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 22,526 


WEBR, INC., 
Appellant, 
v. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee,| 


| 
ULTRAVISION BROADCASTING COMPANY, 
intervenor. 


Appeal from an Order of the 
Federal Communications Cammission 


BRIEF FOR APPELLANT 


ISSUES PRESENTED FOR REVIEW! 


The parties have stipulated that the following issues are presented for 
review: 


1. Whether the Commission’s denial of its Broadcast Bureau’s 
motion to reopen the record to adduce further testimony bearing 


1 This case has not previously been before this Court. 


on the character qualifications of Ultravision Broadcasting Company 


was reversible procedural error. 


> Whether the Review Board’s resolution of the character issues 
in this proceeding on the evidence which was admitted was arbitrary 
and capricious. 


= 


3. Whether the Review Board’s conclusion that Ultravision Broad- 
casting Company is financially qualified to build and operate a new 
UHF television station was contrary to Commission policy and to the 


evidence of record. 


4. Whether the Review Board’s resolution of the standard com- 
parative issues was erroneous in that (a) the record taken as a 
whole did not support the Board’s ultimate comparative preference 
for Ultravision over WEBR, Inc. and (b) the Board failed to make 
adequate’ findings and conclusions on all of the significant evidence 
before it. 


STATEMENT OF THE CASE 


This is an appeal from an Order (J.A. 148) of the Federal Communica- 


tions Commission, released October 31, 1968, denying review of a decision of 
its Review Board (S.A. 394) which in turn denied Appellant WEBR, Inc.’s ap- 
plication for a construction permit for a new UHF television broadcast station 
at Buffalo, New York and granted the application of Intervenor Ultravision 
Broadcasting Company. Ultravision Broadcasting Co., 12. RR 2d 137 (1968). 


The mutually exclusive applications of WEBR and Ultravision were ori- 
ginally designated for hearing on the usual comparative issues, together with a 
separate issue going to a minor facet of Ultravision’s financial proposal (R. 177- 
79). During the course of the hearing, however, its original comparative aspects 
became overshadowed by an inquiry into the basic statutory qualifications of 
both applicants, first by the addition of two separate but related issues 


concerning Ultravision’s character qualifications? and second by the Commis- 


sion’s adoption of a new financial qualifications test and the specification of 
issues responsive thereto against both Ultravision and WEBR. 3 The disputed 
rulings of the Examiner and the Review Board, and the issues presented on 
this appeal, turn largely on their resolution of the foregoing basic qualification 


issues rather than on the non-disqualifying, comparative features of the two ap- 
| 


plicants. 


At the outset of the hearing the Chief of the Commission’s Broadcast 


Bureau was made a party to the proceedings (Tr. 2), but in accordance with 


2 “(1)(a) To determine whether Stanley Jasinski, co-partner of Ultravision Broadcast- 
ing Company, wrote a false memorandum purporting to relate a conversation on 
March 16, 1965, with Sister Mary Angela, President of Rosary Hill College, con- 
cerning the use of the college facilities for the proposed television station and 


to determine further whether Stanely Jasinski falsely testified with respect/to the 
alleged conversation at the hearing in this proceeding; | 


(b) To determine whether the partners of Ultravision Broadcasting Company 
failed to perform the responsibilities of continuing accuracy and completeness 
of information furnished in a pending application as required by Commission 
policy by their failure to amend the Seaport Broadcasting Corporation broad- 
cast application to reflect changes in ownership after Anthony M. Glieco and 
Daniel N. Glieco dissociated themselves from the corporation; | 


(c) To determine, in light of the evidence adduced pursuant to issues (Xa) 
and (1)(b), whether Ultravision Broadcasting Company has the requisite | 
character qualifications to be a broadcast licensee of this Commission.” Ul- 
travision Broadcasting Co., 7 RR 2d 554, 557 (1966) (J.A. 103-04). 


3 “(a) To determine the basis of each applicant's (1) estimated construction 
costs and (2) estimated operating expenses for the first year of operation; 


(b) In the event that the applicant will depend upon operating revenues | 
during the first year of operation to meet fixed costs and operating expenises, 
to determine the basis of each such applicant’s estimated revenues for the; 
first year of operation; and | 


(c) To determine, in light of the evidence adduced, which of the applicants 
if any, has demonstrated a reasonable likelihood of construction and continu- 
ing operation of its proposed station in the public interest.” Ultravision | 
Broadcasting Co., 5 RR 2d 343, 349 (1965) (J.A. 37). 


its customary procedure in such cases, the Bureau participated, as a representa- 
tive of the public interest charged with developing a full record, only in re- 


spect to the issues of a disqualifying nature, i.e., the character and financial 


questions (Tr. 4). As to the latter, the Bureau took the position throughout 
the proceeding that, while both applicants possessed the minimum financial 
capabilities required of new UHF television licensees, Ultravision’s application 
should be denied because of its demonstrated lack of basic character qualifica- 
tions (J.A. 105-24). 


In August, 1966, Examiner Basil Cooper issued an Initial Decision find- 
ing both applicants qualified and recommending a grant of Ultravision’s ap- 
plication on comparative grounds (S.A. 426). In November, 1966, the Chief 
of the Broadcast Bureau filed a motion to reopen the record to adduce newly 
discovered evidence concerning Ultravision’s character qualifications. This mo- 
tion was denied as untimely by the Review Board in January, 1967, Ultra- 
vision Broadcasting Co., 9 RR 2d 179 (J.A. 141), and an interlocutory appeal 
by WEBR, supported by the Bureau, was dismissed by the Commission as pre- 
mature in April, 1967, without prejudice to the parties’ right to refile it in 
the event the Board found Ultravision qualified on the existing record. Ultra- 
vision Broadcasting Co., 9 RR 2d 1102 (J.A. 145). 


Exceptions ‘to the Initial Decision were filed in February, 1967, by WEBR 
and the Broadcast Bureau. The Board affirmed the Initial Decision in Janu- 
ary, 1968. It held that Ultravision possessed the requisite character qualifica- 
tions, that both applicants were financially qualified, and that on a compara- 
tive basis Ultravision was entitled to “substantial” (i.e. decisional) preferences 
under the diversification and integration criteria and that these preferences out- 
weighed WEBR’s “moderate” advantages in the comparative areas of coverage 


and past broadcast record (S.A. 394). 


WEBR’s application for review of the Board’s decision, filed in February, 
1968, and supported (on the issue of Ultravision’s character qualifications) by 
the Broadcast Bureau, was denied by the Commission’s Order of October 31, 


1968 (J.A. 148).4 Hence, this Court is asked to review the decision 
Review Board. Northeast Broadcasting, Inc. v. FCC, ____ U.S. App. D.C. 
, 400 F. 2d 749 (1968). | 


The facts relevant to the issues presented on appeal may be briefly sum- 
marized. Both applicants before the Commission sought a permit for a new 
UHF television station to be operated on Channel 29 at Buffalo. Both repre- 
sented long-time local Buffalo interests associated with existing radio, stations 
now serving the Buffalo area. Appellant WEBR, Inc., a corporation, | is the 
licensee of an AM and FM radio station in Buffalo and is controlled by the 
publisher of the smaller of Buffalo’s two daily newspapers. In addition, 
WEBR, Inc. acquired an interest during the course of the proceeding in a new 
CATV system intended ultimately to serve all the Buffalo area but presently 
confined by the Commission’s CATV rulings to operation in a small section 
of the northern part of the city of Buffalo. Ultravision, a partnership, is 
composed of three Buffalo businessmen, one of whom (Mr. Jasinski) acquired 
an AM radio station at Lancaster, New York (a Buffalo suburb) after prevail- 


ing in a lengthy and highly contested comparative proceeding before the Com- 
mission (S.A. 408-10). 


The evidence leading to the first of the two disputed character’ issues 
against Ultravision involved the question of whether Ultravision’s principal 
partner, Stanley Jasinski, had prepared and submitted falsified program inter- 
view exhibits in both the proceeding below and in the earlier Lancaster radio 
hearing to which he was a party, and when this misconduct came to light, 
testified falsely concerning it. Specifically, the record consisted of '(a) testi- 
mony by Sister Mary Angela, president of Rosary Hill College at Buffalo, that 

| 


4 Although the Commission’s denial of the application for review was without opinion, 
Commissioner Johnson was listed, inexplicably, as “concurring in the result.” Commissioner 
Bartley dissented, as he had previously when the Commission dismissed the appeal from the 
Board's denial of the Broadcast Bureau's motion to reopen the record (J.A. 147, 149). 
Chairman Hyde was absent, and Commissioner H. Rex Lee did not participate (J.-A. 148). 


commitments ascribed to her by Jasinski in program contact reports submit- 
ted in this and in the prior Lancaster proceeding were not made by her and 
that. to the best of her knowledge. she has never even met Mr. Jasinski; (b) 
Mr. Jasinski’s testimony that the disputed program contact exhibits were an ac- 


curate summary of interviews he had had with the Sister and that he had also 


talked on other occasions with other college personnel, including the director 


of dramatics: and (c) affidavits obtained by the Broadcast Bureau from the 
college personnel mentioned in Mr. Jasinski’s testimony to the effect that they 
were not the source of the commitments recited in the report. (J.A. 135-40a, 
153-56. 178-80, 181-206, 214-18, 225-27, 260-66). 


The second character issue against Ultravision arose from evidence indica- 
ting that two of the locally resident stockholders on whom Jasinski had suc- 
cessfully relied for comparative preferences in the Lancaster case, Anthony and 
Daniel Glieco, had resigned and were replaced by Jasinski’s Washington attor- 
neys during the course of the hearing. These changes were not reported to 
the Commission until after the issuance of a Supplemental Initial Decision in 
Jasinski’s favor, his procurement of the dismissal of a2 competing application, 
and a final grant of Jasinski’s application (J.A. 50-53, 171, 175-76, 246-60, 
262-65). 


In resolving the character issues in favor of Ultravision and contrary to 
the position urged by WEBR and the Commission’s own staff, the Review 
Board found that the testimony of Sister Mary Angela and Mr. Jasinski was 
reconcilable and hence that no testimonial conflict affecting the credibility of 
either witness was presented (S.A.402-03). The Board also reaffirmed its 
prior ruling that the Bureau’s offer of proof (i.e., affidavits from the other 
college personnel with whom Mr. Jasinski allegedly conferred) was untimely 
and hence could not be considered (S.A. 425). Finally, the Board declined 
to disqualify Ultravision for the concealment of evidence in the Lancaster pro- 
ceeding on the ground that Mr. Jasinski’s attorneys and co-principals in that 
case were largely to blame (S.A. 406). 


Although the Commission had decreed, early in the proceeding, that 


financial qualifications must hereafter be established by probative evidence, 
Ultravision Broadcasting Co., 4 RR 2d 655, modified, 5 RR 2d 343 (1965) 
(J.A. 2, 32), the record before the Board revealed that Ultravision would not 
have sufficient working capital ($395,000) to defray first-year construction 


and operating expenses ($441,000); that these expenses, moreover, were under- 
estimated by at least $50,000; and that Ultravision would rely heavily on 
advertising revenues ($300,000) which it merely assumed would be! forth- 
coming in a market the size of Buffalo (R. 1108-1201, 1226-31). While the 
Board found that Ultravision’s financial proposal — particularly its estimate of 
expenses — was deficient in a number of respects, it nevertheless credited 
Ultravision’s expectations of large advertising revenues, and accordingly held 
that Ultravision had adequately demonstrated its financial qualifications (S.A. 
398-99). 


The facts pertinent to the questions raised on this appeal COnCenTT the 
Commission’s disposition of the comparative issues were those relevant to the 
two character issues, and further evidence, set out in the argument,| infra, 
showing the extent to which, in actual operation, Mr. Jasinski’s Lancaster radio 
station has failed to carry out the integration, operating, and program propo- 
sals on the basis of which Jasinski’s application was found superior 
Lancaster hearing (J.A. 54-100; R. 1661-75). 


SUMMARY OF ARGUMENT 


I. 


During the course of the hearing the Review Board designated a dis- 


| 
qualifying character issue against Ultravision because of what it termed a 


“direct conflict of testimony” between Stanley Jasinski, Ultravision’s principal 
partner, and 2 public witness. Sister Mary Angela, President of Rosary Hill 
College at Buffalo. concerning the authenticity of a program contact exhibit 
submitted by Jasinski in support of the Ultravision application. However, in 
its final decision the Board held that the same evidence did not present a cre- 
Gibility issue. that Mr. Jasinski had not submitted a false exhibit or testified 
falsely with regard thereto, and that the statements in the exhibit challenged 
by Sister Angela had in fact been made by other persons. This critical find- 
ing was based on a patent misreading of the testimony, since Mr. Jasinski 
repeatedly affirmed throughout the hearing that he had had the interview 
with Sister Angela described in the challenged exhibit and she in turn was 
equally insistent that the interview never occurred. The Board’s failure to re- 
cognize and resolve a testimonial conflict involving the basic statutory quali- 


fications of the Ultravision applicant requires reversal. 


Il. 


Even if the existing evidence had supported the Board’s gloss on the 
credibility issue raised by the conflicting testimony of Jasinski and Sister 
Angela, the Board committed reversible procedural error in refusing, on 
“timeliness” grounds, to reopen the record to admit the results of a field 
investigation into the disputed character charges by an official of the Com- 
mission’s Broadcast Bureau. If established at hearing, the Bureau’s new evi- 
dence would have negated the Board’s pivotal finding that the challenged 
program commitments described in the Ultravision exhibit had been made by 
college personnel other than Sister Angela. The Board’s refusal even to 


consider the results of the Commission’s own inquiry into the matter was at 
unexplained variance with its announced standard for reopening evidentiary hear- 
ings, and effectively denied WEBR a full hearing on a matter central| to the 


Commission’s licensing responsibilities and the issues in the case. 


Il. | 


In the prior comparative hearing which culminated in a grant of Mr. 
Jasinski’s application for a radio license at Lancaster, New York, he relied on, 
and was credited for, the proposed fulltime participation of two locally resi- 
dent, civically active stockholders who had actually resigned during the course 
of the hearing and had been replaced by Jasinski’s Washington attomeys. 
Although these changes occurred months prior to the grant of Jasinski’s ap- 
plication, they were not disclosed to the Commission or the other parties un- 
til that action had become incontestable. By refusing to impute to Mr. Ja- 
sinski full responsibility for the calculated deception which led to a brant of 
the Lancaster radio license, the Board in effect rewarded Ultravision for con- 
duct which, under pertinent precedents of this Court and the Commission, 
should have been disqualifying. The Board’s further attempt to equate the 
successful deception of the Commission in the Lancaster case with WEBR’s 
arguably late disclosure in this hearing of its newly acquired CATV interest 
only emphasizes its failure to hold Ultravision to the standard of candor and 


fair dealing required by the Communications Act. 


IV. 


In a commendable effort to avoid a repetition of the widespread financial 
failures which arrested the development of UHF in the early 1950's, the Com- 
mission in the course of the proceeding below established stringent new stand- 
ards for determining the financial qualifications of UHF applicants, including 
a requirement that the reasonableness of all expense forecasts be established 


through evidence, that expected advertising revenues be similarly proyed, and 
| 
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that applicants show the availability of at least one year’s working capital. 
Having adopted ‘this new and more stringent financial standard, the Commis- 
sion was obliged to apply it to the applications here at issue. Instead, its 
Review Board found Ultravision financially qualified despite conceded gaps in 
its proof of expected expenses, failure to adduce probative evidence establish- 
ing the availability of the advertising revenues on which it relied, and the fact 
that its working capital would not be adequate to sustain even initial opera- 
tions. The Commission’s unexplained reluctance to enforce its own newly 
adopted financial standard. and its complaisant attitude toward repeated un- 
timely attempts by Ultravision to shore up its financing proposal, resulted in 
issuance of 2 permit to precisely the kind of economically marginal applicant 
which the Commission’s new financial standard intended to foreclose from the 
UHF medium. 


V. 


The Board’s ultimate holding that Ultravision is the superior applicant 
from a comparative standpoint was arbitrary and capricious. In concluding 
that Ultravision is most likely to render the best practicable service to the 
public, the Board ignored the critical relevance of the character evidence to 


this comparative evaluation. Moreover, it failed to consider Mr. Jasinski’s 


past broadcast record, including a dishonored integration proposal, in award- 
ing a decisiona] preference to Ultravision for its claimed integration plans in 
this case. Properly considered, this evidence would have undermined the very 


basis on which Ultravision was ultimately allowed to prevail. 
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ARGUMENT 


THE BOARD FAILED TO RECOGNIZE AND RESOLVE A CON. | 
FLICT IN TESTIMONY CONCERNING A DISPUTED MATERIAL 
FACT CRITICAL TO DETERMINATION OF ULTRAVISION’S | 

CHARACTER QUALIFICATIONS. | 


It goes without saying that, in a comparative proceeding, the Commission 
must first determine that each of the applicants before it possesses the mini- 
mum qualifications required of all licensees, including character qualifications. 
Independent Broadcasting Co. v. FCC, 89 U.S. App. D.C. 396, 193 F.24 900 
(1951). The first question presented by this appeal is whether the record sup- 
ports the Commission’s conclusion that Ultravision possesses the requisite 
character qualifications. Relevant to this question is the propriety of the 
Board’s disposition of the first of the two separate character issues. ‘The fol 
lowing discussion summarizes the problem presented and the inadequacy of 


the Board’s treatment of the matter. 


A. The Conflict in Testimony 


At the outset of the hearing, Mr. Stanley Jasinski, a principal in Ultra- 
vision Broadcasting Company, submitted as part of an exhibit titled “Partners” 
Program Contacts with Community Leaders”, a document purporting] to des- 
cribe a personal interview by him on March 16, 1963 with Sister Mary Angela, 
President of Rosary Hill College, Snyder, New York (J.A. 48). Under the 
heading “Matters Discussed: Development fund raising campaign, participation 
in local live programs” (J.A. 49), the exhibit stated that Rosary Hill College 
would participate in the production of television programs dealing with music 
and art on a weekly or monthly basis; that professors and teachers would pro- 
vide props, films, and all the necessary materials for such programs; that the 
college Glee Club would perform: and that the college dramatics club, with 
students from neighboring Canisius College, would be willing to do dramatic 
presentations. Another exhibit offered at the same time by Ultravision, titled 
“Planning the Channel 29 Proposal” (J.A. 38), stressed the solemn nature of 
the “program conferences” (J.A. 40) allegedly conducted by its partners with 


) 2a 


Buffalo area leaders. including Sister Mary Angela, and the prominent posi- 
tions held by the persons interviewed. The same exhibit stated that Jasinski 
had held “innumerable discussions with [other] area residents concerning pro- 
grams needs” but that these alleged additional discussions were “‘not recorded” 
in the formal interview exhibits (J.A. 41).5 


When cross-examined on December 3, 1965, Jasinski testified that the 
interview with Sister Angela took place as described in the exhibit, in the eve- 
ning at the college, during a Fathers’ Club meeting. He stated that “50 to 60” 
other people were present, and affirmed that he had talked to Sister Angela 
personally to iget from her the specific commitments detailed in the contact 
report. (J.A. 154-55). 


With respect to one of the several commitments described in the contact 
report (the representation that the college’s dramatics club would be willing to 
appear on his station), Jasinski further testified as follows: 


Q. “... Sister Mary Angela advised you, did she, that 
Rosary Hill’s dramatic club would be willing to do dra 
matic presentations on your television station, along with 
students from Canisius College? 


A. | It wasn’t Sister Angela. I had talked to the director 
of dramatics. I can’t think of his name right now. I 
believe he is also associated with Buffalo Evening News. 


Q. | Are you stating now that the last sentence on page 4 
of Exhibit 4 does not represent a representation made to 
you in that interview by Sister Mary Angela? 


A. | I believe we talked about the subject of students ap- 
pearing on television. 


5 Ultravision’s exhibits also represented that the applicant had become convinced of the 
need for television programs which would provide an outlet for “local talent to perform 
publicly” as a result of its partners’ program contacts with, among others, Sister Angela 
(J.A. 42). 
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Q. I am asking you, sir, if Sister Mary Angela, in that | 
interview, as this exhibit indicates, advised you that Rosary 
Hill College would be willing to present dramatic presenta- 


tions on your television station, in cooperation with Cani- 


sius College? | 


A. I don’t know if Sister Angela said this. This was at 
least my understanding from the conversation that — 


Q. That you had with her? 


A. This is what it implied to me, Mr. McCabe. 
| 


Q. This is your understanding from the conversation you 


had with her on that evening? 


A. Yes, sir. But I have talked on numerous occasions | 
with other people at the college.” (J.A. 154-56). | 


On redirect examination two days later Jasinski completed his testimony on 
the matter by reaffirming that the contact report represented an accurate re- 
cord of a discussion he had with the Sister (J.A. 178-80). He made no fur- 
ther reference to the alleged additional conversations with the unnamed dra- 

matics director or any other persons. 


Sister Angela was called as a rebuttal witness by WEBR on December 10, 
1965. She denied categorically that she ever had either the interview with 
Jasinski attributed to her in the Ultravision exhibits or a similar interview in 
July, 1960, described in a hearing exhibit submitted by Seaport Broadcasting 
Corporation, of which Jasinski is president and controlling stockholder, in the 


Q.  [Mr. Green] 
“Now, Mr. McCabe asked you certain questions about this contact, and 
some of the questions, as I recall, pertained to the last sentence. Now when|you made this 
contact report out, did you try to the best of your ability to make an accurate record of 
the discussion with this lady?” 
A. [Mr. Jasinski] 


“Yes, sir.” (J.A. 180). 
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earlier hearing on his application for a new radio station at Lancaster, New 
York (J.-A. 59).7 She stated that she had never made any representation to 
Jasinski concerning cooperation by her college with either his radio or his pro- 
posed television station. and that she would not make such commitments 
casually. She testified that. to the best of her knowledge, she had never met 
Jasinski and certainly did not talk to him in March, 1963. Her records, in- 
cluding 3 diary recording all appointments since 1957, confirmed that she had 
not had either alleged interview and also revealed that there was no Fathers’ 
Chub meeting at Rosary Hill College on March 16, 1963, a Saturday on which 
a retreat was being held at the school. (J.A. 181-206). 


With the record in this posture, the Review Board, on motion by WEBR 
supported by the Chief of the Broadcast Bureau, enlarged the issues to include 
an inquiry into Ultravision’s character qualifications, finding that “(t) his direct 
conflict of testimony raises 2 question with respect to the accuracy of the 
{Ultravision}] exhibit.” (J.A. 102) (underscoring added). 


At the time of the Board’s action enlarging the issues, the hearing had 
been concluded. However, Ultravision’s counsel requested that the record be 
reopened, implying that an explanation of what counsel himself characterized 
as conflicting testimony (J.A. 206) would be forthcoming (J.A. 213-14). In 
response to this request, a further hearing was held on May 18, 1966, at Buf- 
falo, New York, at which Ultravision recalled Sister Angela as its own witness. 
At this session the Sister reaffirmed her earlier testimony (J.-A. 226). She 
also testified that, with two exceptions not here pertinent, she had never re- 
ceived a report from any of her subordinates that anybody connected with a 
radio or television station had contacted the college’s public relations office, 
which would normally handle such matters (J.A. 227). 


a 


7 Questioned conceming this earlier interview, Mr. Jasinski professed inability to remember 
where it occurred, who was present, Or how long it had lasted (J.A. 157). 
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Q. I am asking you, sir, if Sister Mary Angela, in that | 
interview, as this exhibit indicates, advised you that Rosary 
Hill College would be willing to present dramatic presenta 
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sius College? 
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ther reference to the alleged additional conversations with the unnamed dra- 


matics director or any other persons. | 


Sister Angela was called as a rebuttal witness by WEBR on December 10, 
1965. She denied categorically that she ever had either the interview with 
Jasinski attributed to her in the Ultravision exhibits or a similar interview in 
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6 Q.  [Mr. Green] 


“Now, Mr. McCabe asked you certain questions about this contact, and 
some of the questions, as I recall, pertained to the last sentence. Now when you made this 
contact report out, did you try to the best of your ability to make an accurate record of 
the discussion with this lady?” | 

A. [Mr. Jasinski] 

“Yes, sir.” (J.A. 180). 
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reopened, implying that an explanation of what counsel himself characterized 
as conflicting testimony (J.A. 206) would be forthcoming (J.A. 213-14). In 
response to this request, a further hearing was held on May 18, 1966, at Buf- 
falo, New York, at which Ultravision recalled Sister Angela as its own witness. 
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7 Questioned concerning this earlier interview, Mr. Jasinski professed inability to remember 
where it occurred, who was present, or how long it had lasted (J.A. 157). 
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At the reopened hearing in Buffalo, Ultravision produced no witness 
either to corroborate Jasinski’s testimony or to establish any other version of 
the evidence which would support a finding that the exhibit in question had 
not been fabricated. Recalled, Jasinski merely repeated his earlier testimony 
that he had met Sister Angela on numerous occasions, and, apparently to em- 
phasize his familiarity with Rosary Hill College (where one of his children 
had been a student) mentioned the names of some other college personnel 
known to him (J.A. 260-66). He pointedly avoided testifying, however, that 
he had obtained any of the several commitments detailed in the contact Te- 


port from anyone other than Sister Angela (J.A. 262). 


B. The Board’s Failure to Resolve the Conflict 


Instead of acknowledging what it itself had previously — and correctly — 
characterized as a “direct conflict of testimony,” supra, the Board’s final deci- 
sion hypothesized an alternative version of the events which enabled it to ac- 
cept the testimony of both Jasinski and the Sister. Thus, the Board concluded 
that Jasinski must have met Sister Angela casually at some point; that the pro- 
gram commitments attributed to her, and which she disavowed, had instead 
been made to him by other persons; and that, at worst, Ultravision “failed to 
use due care” in preparing the contact exhibit — a failure, in the Board’s view, 
without decisional significance. (S.A. 400-05). The Board’s treatient of the 


matter was plainly erroneous. | 


The Board’s ultimate conclusion that there was no “significant conflict” 
(S.A. 404) in testimony between Sister Angela and Jasinski rests on its find- 
ing that Jasinski testified that the commitments in the report were| derived 
from other people at the college — eg., the director of dramatics — and not 
from his conversation with Sister Angela. The evidence does not support this 
view. Both before and after Sister Angela testified, Jasinski insisted that the 
commitments had been made to him by the Sister in a personal interview on 
March 16, 1963 (J.A. 155, 180, 260). The heading on the interview report 
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and the related Ultravision Exhibit 3 (both ignored in the Board’s analysis) 
were to the same effect (J.A. 42. 49). It is true that during cross-examination 
Jasinski at one point indicated that one of the four commitments in the dis- 
puted exhibit had been made by the director of dramatics at Rosary Hill 
rather than Sister Angela. But in the same breath, when asked whether he 
was changing the report to that extent, he affirmed that this commitment, 
like the others set ‘forth in the exhibit, had been based on his face-to-face 
conversation with the Sister on March 16, 1963 (J.A. 155). Moreover, on 
redirect examination two days later, after he had had opportunity to reflect 
fully on the matter and refresh his recollection, he made no further reference 
to the dramatics director or anyone else as an alternate source of the informa- 
tion in the exhibit, but instead reasserted that the interview report, in its 
entirety, represented an accurate summary of his understanding of statements 
made to him by Sister Angela (J.A. 180). 


Finally, when recalled to testify at Buffalo five months later, he once 
again asserted that he had had the conversation with the Sister in March, 
1963, represented in the program report (J.A. 260); and, although he added 
that he had talked with other people at the college on other occasions, he was 
careful not to attribute to such other persons any of the specific program 
commitments detailed in the spurious interview report (J.A. 262). 


Thus, there was no evidence in the record to support the Board’s finding 


that any (much less all) of the specific program commitments attributed in the 
interview report to Sister Angela came from other persons except the stray 
reference to the director of dramatics which, as noted above, (1) was con- 
fined to only one! of the four specific commitments, (2) was abandoned as 
soon as it was made, and (3) was never referred to again by Jasinski either 
in his redirect testimony or further cross-examination, let alone corroborated. 


Contrary to the Board’s contorted conclusion on this crucial factual issue, a 
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very substantial conflict exists in the record between the Sister’s testimony and 


. rr) ° ne | 
Jasinski’s concerning the authenticity of the contact report.® 


It was the Board’s duty to acknowledge this conflict and resolve it. This 
it failed to do, despite its gratuitous dictum that “even if [it] were, persuaded 
toward WEBR’s view” that a substantial conflict in testimony did exist, it 
would have had to resolve it in Ultravision’s favor because the Examiner, who 
had the witnesses before him, concluded that Jasinski did not testify falsely 
(S.A. 404). As to this point, it is enough to observe that the Examiner now- 
where rejected Sister Angela’s testimony that she never had the interviews or 


made the commitments attributed to her. Conversely, he nowhere credited 
Jasinski’s testimony that the interview reports accurately summarized his dis- 
cussion with the Sister. Instead, he, like the Board, chose to ignore the con- 
flict by interpreting Jasinski’s testimony as being to the effect that the pro- 
mises recited in the report came from others — an interpretation which, as 
shown above, is clearly contrary to the record (S.A. 468-69). Since the Ex- 
aminer never made the “credibility” findings called for by the differences in 
the testimony which he refused to recognize, the Board could not properly 
rely on the Initial Decision as resolving the problem, one way or the other. 


Equally unconvincing are the three additional considerations relied on by 


| 
the Board to rationalize its disposition of the issue: (1) that Jasinski had 


8 Although it is of scant relevance to the question of whether Jasinski had an interview 
with Sister Angela, it should also be noted that the record contains no support for the 
Board’s related finding (S.A. 403) that Jasinski at least had a casual conversation with the 
Sister during which he mentioned his television plans. Contrary to the Board's interpreta- 
tion of her testimony, the Sister never acknowledged that any such discussion took place. 
She did admit the possibility that she could have met Jasinski in a receiving line at a social 
function, but she repeatedly emphasized that she had no recollection of even such a fleeting 
encounter (J.A. 186, 190-91, 195, 227). The Board conjectured that it is more probable 
that Jasinski would remember such a conversation than would the Sister (S.A. 403). How- 
ever, the Board expressly struck, as speculative, the only finding by the Examiner on which 
it could be concluded that Sister Angela and Jasinski ever exchanged anything more than a 
brief hand shake (S.A. 422). Finally, Jasinski at no point testified concerning a casual 
meeting; he insisted that he had had an interview with the Sister. 
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“no motive for the alleged deception”: (2) that Jasinski’s good personal repu- 
tation in the Buffalo community has been vouched for in affidavits; and, finally, 
(3) that WEBR made an “apparent thorough check of other Ultravision contacts” 
and yet the Sister Angela exhibit “stands alone.” (S.A. 404-05). None of these 
three factors supports the Board’s patent misreading of the evidence on this 
issue. 

The Board’s professed inability to discern Mr. Jasinski’s motive did not 
preclude a finding of wrongdoing. As the Board itself has recognized, where 
there is abundant evidence of misconduct, aside from the factor of motive, 
the fact that an applicant could establish that a motive for his conduct is not 
readily apparent would not alter an adverse determination on a misrepresenta- 
tion issue. Soul M. Miller, 6 RR 2d 525, 529 (1965). 


Moreover, Jasinski’s motive to deceive the Commission is apparent. At 
the time the Ultravision exhibits were exchanged, “planning and preparation” 
was an established ground for preferment in comparative hearings.? The ful- 


some description of its planning efforts in Ultravision’s Exhibit 3 (ignored by 
the Board in its “no motive” speculation) showed that Ultravision intended 
to rely heavily on these interviews for a comparative preference in this hear- 
ing. Indeed, Jasinski had obtained just such a preference in the earlier Lan- 
caster hearing (J.A. 95-96), and its evidence in that proceeding included a re- 
port of an alleged earlier interview with Sister Mary Angela which she testified 
was also a fabrication (J.A. 184-86). While this earlier instance of deception 
was not in issue per se, it was obviously relevant to Jasinski’s motive in en- 
gaging in similar conduct in this proceeding. Clearly, Jasinski’s adamant re- 
fusal to admit that the Rosary Hill contact report was not genuine was moti- 
vated by a desire 'to resist impeachment of Ultravision’s planning effort. 


9 Evidence relating to an applicant’s planning efforts was traditionally accorded elaborate 
consideration until the Commission simplified the decisional criteria in its July, 1965, 
Policy Statement on Comparative Broadcast Hearings, 5 RR 2d 1901 — adopted a year 
after preparation of Ultravision’s hearing exhibits. 
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The final two grounds relied on by the Board as support for its erroneous 


resolution of this issue are also unavailing. While Jasinski did obtain character 
references from several Buffalo clergymen (S.A. 404), Commission precedents 


are unanimous that such generalized testimonials are of no probative value in 
the determination of disputed factual questions such as were here involved. 
WMOZ, Inc., 1 RR 2d 801, 849 (1964); WDUL Television Corp., 25 RR 510 
(1963). And the Board’s finding that the falsified interview report here in is- 
sue was an “incident” which “stands alone” despite WEBR’s “apparent thorough 
check of other Ultravision contacts” (S.A. 405) is flatly contrary to the evi 
dence before it. As shown above, the record shows not one but two incidents 
of falsified program contact reports, both concerning Sister Angela, As for 
WEBR’s “thorough check” of Ultravision’s other contacts, the Board had be- 
fore it at the time it made this astonishing finding an unchallenged affidavit 
by a WEBR principal that less than a dozen out of Ultravision’s more than 
forty named contacts had been checked for authenticity.!° | 


C. The Importance of the Matter 


The Board’s reluctance to face up to the serious misconduct ihvolved in 
this case — e.g., its reconciliation of irreconcilable testimony and its implied 
reliance on “credibility” findings that were never made — was revefsible error. 
Halpern v, FCC, 118 U.S. App. D.C. 28, 331 F.2d 774 (1964), cert. denied, 
382 U.S. 892 (1965)." The submission of falsified evidence goes to the in- 


tegrity of the Commission’s comparative hearing processes, and cannot be 


10 Affidavit of Peter C. Andrews lodged with the Board on December 9, 1966 (R. 2207). 
The Board subsequently granted WEBR’s motion for leave to file this affidavit (JA. 144), 


1] tn the Halpern case, this Court remanded a comparative broadcast hearing to the Com- 
mission for further proceedings adequate to “satisfy the Commission that interviews claimed 
were in fact conducted substantially as alleged” in view of allegations that the winning ap- 
plicant had falsified only four out of almost 150 program contact exhibits. 1/18 U.S. App. 
D.C. at 29, 331 F.2d at 775. 
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tolerated if those processes are to have the respect and confidence of the 
public and the applicants themselves. Commission precedent is unanimously 
to the effect that such deliberate misrepresentations require disqualification. 
WMOZ. Inc.. 1 RR 2d 801 (1964). aff'd after remand, 7 RR 2d 373 (1966); 
Saul M. Miller. supra: Salem Television Company, 4 RR 2d 281 (1965). As 


the Supreme Court has stated: 


“The fact of concealment may be more significant than the 
facts concealed. The willingness to deceive a regulatory 
body may be disclosed by immaterial and useless decep- 
tions as well as by material and persuasive ones. We do 
not think it is an answer to say that the deception was 
unnecessary and served no purpose.” FCC ¥. WOKO, Inc., 
329 U.S. 223, 227 (1946) (underscoring added). 


Moreover. even if the misconduct here had involved only the “doctoring” 
(rather than outright fabrication) of two program exhibits, it cannot be ig- 
nored, as the Board did, that Jasinski engaged in what can best be termed 


prevarication when these incidents came to light. This Court has recently ob- 


served that the gravity of misconduct may be considerably less where a licensee 
“confesses the error of its ways,” than where, as here, he chooses to brazen it 
out. Office of Communication of United Church of Christ v. FCC, 123 USS. 
App. D.C. 328, 342 n. 28, 359 F.2d 994, 1008 n. 28 (1966). 


1. THE BOARD AND THE COMMISSION ALSO ERRED IN RE- 
FUSING TO GRANT THE BROADCAST BUREAU’S MOTION 
TO REOPEN THE RECORD. 


Promptly after release of the Initial Decision, which for the first time 
made Jasinski’s stray reference to the unnamed dramatics director a matter of 
decisional significance, WEBR sought out this individual in order to determine 
whether, as the Examiner surmised, he was the source of the program commit- 
ments set forth in the disputed interview exhibit. The result of this inquiry 
was an affidavit from the dramatics director denying not only that he had ever 
discussed television programming with Mr. Jasinski but also that he has ever 
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met him (J.A. 135). WEBR brought this new evidence to the attention of 
the Broadcast Bureau, which then conducted its own further investigation into 
the matter in Buffalo. A representative of the Bureau contacted other college 
officials and interviewed all other available Rosary Hill officials named by 
Jasinski in his testimony. All of these persons, in statements to the Bureau, 
flatly denied ever having discussed Jasinski’s television or radio plans with him 
(J.A. 136-40A). Upon completion of this investigation, the Bureau promptly 
petitioned the Board to reopen the record to adduce this and other evidence 
(J.A. 125). The basis for the Bureau’s request was that “the new evidence is 
of critical importance to the issue relating to Mr. Jasinski’s qualifications and 
it would be a disservice to the public interest not to have before the Board a 
complete record” (J.A. 132). The Board denied the Bureau’s petition on the 
sole ground that the affidavits could have been obtained at an earlier date 
(J.A. 141). Although the Commission dismissed, as premature, an inter- 
locutory appeal from this ruling, it indicated a willingness to entertain the 
appeal on its merits upon its review of the Board’s decision if the Board did 


not deny the Ultravision application on other grounds (J.A. 145-46). WEBR’s 
later application for review of the Board’s decision renewed the appeal in ac- 
cordance with the Commission’s suggestion (R. 2444-78), but the Commission, 
in denying the application without opinion, never explicitly ruled on the mat- 


ter (J.A. 148). 


In the circumstances, refusal to reopen the record was plain procedural 
error. As noted above, the Board’s resolution of the first of the character 
issues in Jasinski’s favor hinged directly on its finding that he had ¢onversa- 
tions with other, named individuals at the college (including the director of 


dramatics) from whom he obtained the program commitments set forth in the 
contact report. The Bureau’s offer of proof not only affirmatively negated 


| 
any such finding, but also raised new questions concerning EEE veracity.2 


The Board’s refusal to consider this evidence cannot be justified. 
| 


12 See Memorandum Order dismissing application for review (dissenting statement of 
Commissioner Bartley) (J.A. 147). In responding to the Bureau’s motion, Ultravision 
| (cont’d.) 


Initially. we note that the Bureau’s offer was timely. WEBR and the 


Bureau had no reason to pursue Jasinski’s passing reference to the director 


of dramatics prior to release of the Initial Decision since (1) his testimony, 


taken ss a whole. nowhere indicated that he was suggesting a version of 

events at variance with those summarized in the contact report; (2) Ultra 
vision. rather than WEBR or the Bureau, had the burden of producing any 
witnesses upon whom Jasinski relied, by way of confession and avoidance, as 
alternate sources for the commitments recited in the report, if in fact this was 
his answer to the issue of misrepresentation raised by Sister Angela’s testimony, 
Washington Broadcasting Co., 7 RR 2d 601 (1966); and (3) Jasinski’s con- 
versations. if any, with other college personne! were clearly collateral to the 
character qualifications issue as framed by the Board. 


Even if the Bureau’s motion had not been timely, however, the nature 
of the evidence sought to be adduced, especially the testimony of the drama- 
tics director, required that it be considered. The evidence was relevant to the 
fundamental statutory issue of character qualifications, 47 U.S.C. §308 (1964), 
and refuted the factual basis for the Examiner’s (and, after him, the Board’s) 
resolution of this issue in favor of Ultravision. The question presented was 
thus precisely that involved in WMOZ, Inc. v. FCC, 120 U.S. App. D.C. 103, 
344 F.2d 197 (1965). There the Commission had denied renewal of the li- 
cense for a station controlled by one Estes on a finding that he lacked the 
necessary character qualifications. However, prior to this action, it had refused 


12 (cont’d.) submitted a new affidavit by Jasinski which, as the Broadcast Bureau cor- 
rectly noted, “retracts, interprets, explains and so contradicts his clear testimony, given in 
this proceeding, and upon which the Examiner relied, as to justify, in itself, the granting of 
the relief requested in our petition.” (R. 2196). 


13 This burden was not, as a matter of law, satisfied by Jasinski’s stray, uncorroborated 
reference to what the unnamed director of dramatics told him. Consolidated Edison Co. 
v. NLRB, 305 US. 197, 230 (1938); Willapoint Oysters v. Ewing, 174 F.2d 676, 691 (9th 
Cir.), cert. denied, 338 US. 860 (1949) (administrative findings can be validly based on 
hearsay only when corroborated by other evidence of record). 
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to reopen the record to consider testimony of two affiants which, if received, 
“might have gone far toward undermining the basis for the Commission's con- 
clusion as to Estes.” 120 U.S. App. D.C. at 104, 344 F.2d at 198. This 
Court held that “in view of the nature of the claims, public interest 
considerations” required that the case be remanded for compilation of a sup- 
plemental record. Jbid; accord, Halpern v. FCC, supra; see also W. S. Butter- 
field Theatres, Inc. v. FCC, 99 U.S. App. D.C. 71, 237 F.2d 552 (1956); 
Enterprise Co. v. FCC, 97 U.S. App. D.C. 374, 231 F.2d 708 (1955), cert. 
denied, 351 U.S. 920 (1956). | 


Similarly, in Florida Gulfcoast Broadcasters, Inc., 23 RR 901 (1962), the 
Commission on its own motion reopened the record after a final decision to 
add a character issue against an applicant whom it had previously awarded a 
grant, even though the evidence relied upon had been in existence and known 
to the petitioners for ten months prior to the Initial Decision and'one and one- 
half years prior to the final decision. There, as here, the matter sought to be 
presented went not only to the question of basic qualifications, but also 


| 
raised “doubt as to the validity of some conclusions” which had been reached 
by the Examiner. 23 RR at 903. 


The Board’s refusal even to entertain the additional evidence bearing on 
Ultravision’s character qualifications, proffered by the Commission’s own staff, 
was also at unexplained variance with the standard it had adopted! only a few 
months earlier for grant or denial of late-filed petitions to reopen the record. 
In Edgefield-Saluda Radio Co., 8 RR 2d 611 (1966), the Board held that ur- 
timely and unexcused petitions to reopen the record would not be entertained 
“unless the likelihood of proving the respective allegations therein is so sub- 
stantial as to outweigh the public interest inherent in the orderly and fair ad- 
ministration of the Commission’s business.” Jd, at 614. As the Bureau itself 
pointed out, in this case “the disavowal by each of the persons, whose state- 
ments were the basis of the [Bureau’s] petition to reopen, of Jasinski’s testi- 
mony that he had spoken to them, presents . . . a ‘substantial likelihood’ of 
proving the unreliability of Jasinski’s testimony” (R. 2197-98). 
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The Board’s failure to apply its own recently announced standard for 
action on petitions for further hearings was all the more erroneous because 
the petitioner before it was the very Commission official charged with the 
duty of developing a full hearing record on matters pertaining to the basic 
statutory qualifications of applicants for broadcast licenses. It would appear 


axiomatic that only the most extraordinary circumstances could justify the 


Board's refusal to consider the results of an investigation authorized by and 
conducted in the name of the Commission itself into a matter directly at is- 
sue in a proceeding pending before it. Indeed, it is unthinkable that the ef- 
forts of one branch of the Commission to develop facts concerning a matter 
affecting the integrity of the Commission’s own licensing procedures (the au- 
thenticity of sworn hearing exhibits) could be thwarted, on technical proce- 
dural grounds, by another branch of the same agency. In Church of Christ, 
supra, 123 U.S. App. D.C. at 337-39, 359 F.2d at 1003-05, this Court re- 
marked on the inability of the Commission’s overworked investigatory staff 
adequately to police abuses related to the preparation of exhibits and other 
such matters, and the Commission’s consequent dependence for the proper 
discharge of its iguties on information supplied by public witnesses such as 
Sister Angela and her associates at Rosary Hill College. This case presents the 
rare instance in'which the Broadcast Bureau attempted through an independ- 
ent field investigation to develop such evidence concerning a matter vital to 
the public interest, only to have its efforts frustrated, not by the litigating 
applicants, but by the Commission itself. 


It must be concluded, in summary, that the Board’s refusal to reopen 
the record to receive testimony of public witnesses which would have vitiated 
the very basis on which it resolved the first of the character qualification is- 


sues!* was a grave abuse of discretion — an error which the Commission 


14 The situation here is to be contrasted with that in Kidd v. FCC, 112 U.S. App. D.C. 
288, 302 F.2d 873 (1962), where the Court affirmed the Commission’s refusal to reopen 
the record to consider evidence of possible perjury, as within the agency’s discretion. In 
Kidd, the evidence sought to be adduced, even if accorded full value, would not have led 
to any change in the Commission’s previous decision on the merits. 
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compounded in affirming the Board’s ruling without the explanation plainly 
called for in view of its previously announced intention to consider this evi- 
dence. Cf. L. B. Wilson, Inc. v. FCC, ___ U.S. App. D.C. __| , 397 F.2d 
717 (1968) (grant of assignment application set aside because of failure to 

consider evidence reflecting adversely on assignor’s character qualifications); 

Office of Communication of United Church of Christ v. FCC, Supra. 


III. THE ABUSE OF PROCESS IN THE SEAPORT HEARING INDE- 
PENDENTLY REQUIRED ULTRAVISION’S DISQUALIFICATION. 


Seaport Broadcasting Corporation, of which Mr. Jasinski was and is presi- 
dent and controlling stockholder, was an applicant in a comparative hearing for 
a new standard broadcast station at Lancaster, New York. At the! hearing Sea- 
port represented that all of its stockholders would be local residents fully inte- 
grated on a salaried, staff basis into the day-to-day management and operation 
of the station (J.A. 74). Two of Seaport’s six stockholders were Anthony and 
Daniel Glieco, brothers who owned and operated a Buffalo gasoline station. Mr. 
Jasinski testified in November, 1961 that the brothers were in the! process of 
severing their connections with the gasoline station in order to be able to honor 
their full-time commitments to Seaport (J.A. 64). 

In December, 1962, the presiding Examiner released an Initial Decision 
strongly favoring Seaport for its planning and preparation, program proposals, 
and the contemplated participation of its principals in Buffalo civic affairs (J.A. 
83-99). On the criterion of local residence, the Examiner found no significant 
difference between the applicants because all of the stockholders of each had 


resided in the Buffalo area for many years. On the ownership-integration cri- 


terion, he noted that both applicants proposed substantial integration, but 
awarded a preference to Seaport because it appeared from the evidence that the 
promised 100 percent participation of Seaport’s stockholders would “from the 
long-time viewpoint” be more meaningful than the integration proposal of the 
competing applicant, WEXC, Inc. (J.A. 94). | 
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Exceptions to the Initial Decision were filed by WEXC, Inc. questioning 
whether the Seaport integration proposal was merely “window-dressing” to gain 
a comparative advantage in the hearing. In a reply to these exceptions filed in 
March, 1963, Seaport defended the Initial Decision’s preference to it on the inte- 
gration factor, relying specifically on Jasinski’s testimony a year and a half earlier 
that the Glieco brothers were even then “‘in the process” of selling their gasoline 
station (S.A. 457). 


Before acting on the merits of the case, the Commission remanded the 
proceeding in October, 1963 for further findings relating to an applicant which 
had previously been eliminated from consideration. Seaport then entered into a 
“buy-out” agreement with this applicant, and on March 12, 1964, the Examiner 
convened a hearing conference to inquire of the remaining parties whether there 
were “any other matters of evidence to be presented before the record after 
remand in the hearing is closed.” (J.A. 78). In response to this inquiry, counsel 
for the Broadcast Bureau expressly admonished both parties of their duty to 
disclose any significant changes in their proposals which had occurred since the 
earlier hearing session (J.A. 82). However, except for a brief discussion of 


whether the filing of the Ultravision television application had affected Jasinski’s 


proposal to spend substantial time at the Lancaster radio station, the attorney 
for Seaport remained silent. 


On March 23, 1964, the Examiner released a supplemental Initial Decision 
reaffirming hisiearlier Initial Decision and stating expressly that “the Hearing 
Examiner finds no reason at this time to make any other changes in either the 
findings of fact or conclusions of the original Initial Decision. . .” (FCC64D-22). 
On April 25, 1964 Seaport and WEXC, Inc. executed a “buy-out” agreement, cul- 
minating negotiations which began after release of the original Initial Decision. 
This agreement was expressly predicated on WEXC, Inc.’s judgment that the 
chances of upsetting the Initial Decision did not justify the expense of further 
proceedings (R. 2974). On June 4, 1964 the Review Board approved this agree- 
ment and granted the Seaport application (S.A. 405). 
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Cross-examination of Mr. Jasinski in this proceeding in December, 1965 
disclosed for the first time that the Glieco brothers had withdrawn entirely from 
the Seaport venture on or before March 5, 1964, and by March 20, 1964 had 
been replaced as stockholders by Seaport’s Washington attorneys fe .A. 50-53, 171, 
175-76). The Gliecos’ withdrawal thus occurred at least a week prior to the 
closing of the record at a further hearing session at which Seaport was specifically 


admonished by Broadcast Bureau counsel of its duty to report any changes in its 
proposal which might enter into the Examiner’s reevaluation of his original com- 
parative preferences to Seaport. Despite this express admonition, Seaport con- 
cealed the changes from the Examiner, the Broadcast Bureau. the Board and the 
other applicants until after the grant to it had become final and ie equally im- 
portant — until it had procured the dismissal of the proposal of the competing 
applicant. Had the Gliecos’ resignation been disclosed to the Examiner prior to 
release of the Supplemental Initial Decision on March 23. 1964. or to the Re- 
view Board during the ensuing months before the grant to Seaport became ef- 
fective, the Examiner’s original appraisal of the competing applicants in the car- 
dinal areas of local residence, diversification of civic and busines activities, and 
integration would all have had to be revised, if not reversed. Equally important, 


the incentive for the “buy-out” of Seaport’s remaining opponent in the hearing 


| 
would have been eliminated. 


On motion by WEBR, supported by the Broadcast Bureau! the Board 
enlarged the issues in the proceeding below to include a separate character 
issue against Ultravision because of the apparent Glieco concealment (J.A. 
103), and in supplemental proposed findings, WEBR and the Broadcast 
Bureau contended that the foregoing evidence required either Ultravision’s 
disqualification or the assessment against it of a comparative demerit of deci- 
sional weight. Nevertheless, the Examiner concluded that the evidence did not 
reflect adversely on either Ultravision’s basic character qualifications or its 
comparative standing (S.A. 477). The Board disagreed only to the extent 
of assessing a nominal comparative demerit against Ultravision for failure to 


comply with the Commission's disclosure policy — a demerit which it deemed 


offset by the alleged lateness of WEBR’s disclosure of its interest in a CATV 
company formed during the course of the hearing (S.A. 408)."5 


A. The Board Erred in Failing to Impute Full Responsibility 
for the Seaport Deception to Mr. Jasinski. 


The Board declined to disqualify Ultravision for the Glieco incident, or 
even to penalize it significantly from a comparative standpoint, primarily be- 
cause it found’ that Jasinski promptly called the Glieco brothers’ resignation 
to the attention of the Washington attorneys on whom he relied for repre- 
sentation before the Commission (S.A. 406). This attempted exculpation 
is patently unsound. It is fundamental that a party is bound by the actions, 
including omissions, of his counsel when the latter is acting within the scope 
of his authority. Krumholz v. Goff, 315 F.2d 575, 583 (6th Cir. 1963). 


15 The pertinent evidence concerning the manner in which WEBR reported its CATV in- 
terest is as follows: 


The applicants exchanged written exhibits on June 1, 1964. Oral testi- 
mony was originally scheduled to commence prior to August, but was 
subsequently rescheduled to a date in September (Tr. 335). Repeated 
further continuances were necessitated by the pendency of interlocutory 
pleadings before the Review Board and the Commission. In August, 
1964, after the exhibits had been submitted but before any oral testi- 
mony was taken, the Buffalo Courier-Express, Inc., WEBR’s parent com- 
pany, formed a subsidiary, the Courier Cable Company, to explore the 
feasibility of constructing a CATV system (Tr. 1614). On December 

1, 1964 the new company was organized (Tr. 1700). Early in 1965, 
agreements were reached with the New York Telephone Company and 
in August 1965 full-page advertisements were carried in the Courier- 
Express announcing plans for the system and inviting advance sub- 
scriptions (Tr. 1827-29). The essential details concerning the CATV 
company were made a matter of record in the hearing below through 
the direct testimony of WEBR’s first witness, Mr. Clother, on January 
4, 1966, the first day of the hearing on the WEBR case (Tr. 1526). 
Mr. Clother and other WEBR witnesses were fully examined concern- 
ing every detail of the planned system (Tr. 1621-31, 1700-03, 1826-39), 
and it was apparent from the cross-examination by counsel for Ultra- 
vision that he was entirely conversant with the Courier Cable Com- 
pany’s activities (Tr. 1828). 
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This principle is particularly pertinent here, for Jasinski’s coungel were also 
co-principals with him in the Seaport venture.!© See FCC v. 'WOKO, Inc., 
supra, 329 U.S. at 227. Thus, as a matter of law, Jasinski should have 
been held accountable for the “hoodwinking” that occurred in the Seaport 
proceeding. 
Moreover, there was evidence that Jasinski consciously peneiesced in, if 
indeed he did not insist upon, counsel’s concealment of the changes in 
ownership until grant of his construction permit had become final. The 
record showed that Jasinski was well aware of the importance to his case 
before the Commission of the Glieco brothers’ continued participation. He 
so admitted on cross-examination (J.A. 265), and in view of the telephone 
conversations he had with his attorneys, his strenuous efforts |to get the 
Gliecos to reconsider their decision, and his attempt to interest other Buf- 
falo residents in the Gliecos’ stock before it was acquired by. his counsel 
(J.A. 175-76), it is obvious that the risks to his case entailed by “premature” 
disclosure of the Gliecos’ withdrawal were fully appreciated by him. Under 
these circumstances, it was all the more erroneous not to hold Jasinski re- 
sponsible for the authorized conduct of his counsel. See Link v. Wabash 


Railroad Co., 370 U.S. 626, 633-36 (1962).”7 


16 As the Examiner aptly put it at the hearing, “[t]he attorneys [for Seaport] started 
out as attorneys and ended up as stockholders.” (Tr. 1232). 


17 The Chief of the Commission’s Broadcast Bureau summarized the/ Bureau's position 
on the issue as follows: 


“The resignation of Anthony Glieco and the redemption of their stock 
subscriptions was withheld from the Examiner and the Commission 
during a period of time in which an Initial Decision was being pre- 
pared and which was finally released on March 23, 1964. The im- 
portance of this failure to disclose is accentuated by the fact that the 
first Initial Decision preferring Seaport relied in part upon the integra- 
tion of the Gliecos. Under these circumstances, Seaport was under 
an even stronger duty to notify the Examiner promptly of ithe 
changed circumstances. The breach of this duty was compounded 
by Jasinski's failure to notify the Commission of the changed cir- 
cumstances when the Review Board had under consideration a dismissal 

| (cont’d.) 


Compelling considerations of policy also required this result. Notifications 
such as those required by the Commission’s Rule 1.65, 47 C.F.R. $1.65, are, by 
their nature. almost invariably made through counsel. This salutary procedural 
rule would be difficult to administer, and abuses of the type perpetrated in the 
Seaport case impossible to police. if violations could be substantially excused 
merely on 2 showing that the party responsible for complying with the rule del- 
egated this burden to counsel. 


B. The Board’s Equation of the Concealment of Ownership 
in the Seaport Hearing to WEBR’s Arguably Late Disclosure 
of Its CATV Plans Was Arbitrary. 
The Board also erred in equating for decisional purposes the concealment 
of the Gliecos’ withdrawal from the Seaport venture to WEBR’s manner of dis- 
closure during the hearing below of the CATV plans of a commonly owned 


company. Although it is arguable that WEBR was guilty of late reporting,!® 


full disclosure of the CATV interests of its parent company was made by it, 

in direct testimony, months before any decision could have been reached even 
by the Examiner, much less the Review Board or the Commission, in circum- 
stances which allowed all parties to explore the matter during their examination 
of other aspects of the WEBR presentation. The underlying purpose of Rule 
1.65, which was adopted to prevent action being taken on pending applications 


17 (Cont'd) 


agreement which would grant Seaport - - - We need not speculate as to whether the failure 
to report would have changed the result reached by the Hearing Examiner or whether it 
would have upset the dismissal agreement which Seaport entered into with its competing 
applicant. (See FCC v. WOKO, Inc., 329 US. 223). The critical fact is that Jasinski failed 
to report facts which related to Seaport’s basic and comparative qualifications.” (R. 2336- 
37). 


18 Section 1.65 of the Commission’s Rules, which bagame effective December 22, 1964, 
requires applicants to notify the Commission “as promptly as possible, and in any event 
within 30 days, unless good cause is shown”, of any “substantial changes in any matter 
which may be of decisional significance in a Commission proceeding. ..” 47 C.F.R. $1.65. 
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by the Commission in ignorance of changes which could affect the decision, 
was therefore fully satisfied. See Reporting of Changed Circumstances, 3 RR 
2d 1622, 1624-25 (1964).!9 By contrast, the non-disclosure in the Seaport 
case, which was calculated to and did in fact mislead the Examiner, the Board, 
the Commission, and other parties, was precisely the kind of improper conduct 
which the rule was intended to remedy. The Board’s equation of matters so 
fundamentally different in design and effect was arbitrary, especially since the 
Board itself originally recognized the basic non-comparability of the Glieco mat- 
ter to WEBR’s alleged late compliance with Rule 1.65 in its order enlarging the 
issues (J.A. 101-04). | 


It is apparent from the Board’s treatment of the evidence under the second 
character qualification issue that it failed to hold Ultravision to the required 
standard of candor.” Yet, as this Court has emphasized, the candor require- 
ment is one which must be rigorously enforced. Immaculate Conception Church 
v. FCC, 116 U.S. App. D. C. 73, 320 F.2d 795, 796, cert. denied, 375 US. 
904 (1963); Hall v. FCC, 99 U.S. App. D. C. 86, 94-96, 237 F.2d 567, 576- 
77 (1956). This follows because the Commission must rely in its| regulatory 


19 In its proposed findings at the hearing below, the Broadcast Bureau took the position 
that WEBR’s failure to report the newly acquired CATV interest of its parent company at 
an earlier date constituted a technical violation of Rule 1.65 which could be! considered by 
the Commission as relevant to WEBR’s comparative qualifications. However, the Bureau 
went on to point out the basically innocuous nature of the matter, as follows: 


“The evidence clearly shows, however, that there was widespread dub- 
licity given to the existence of the Courier Cable Company and we 
do not ascribe any sinister motives to WEBR for its failure to disclose 
these material facts as timely as required. The record further shows 
that WEBR did come forward with the information prior to the clos- 
ing of the record in the proceeding, thus further discounting any |sug- 
gestion that the failure to amend its application was with intent to 
deceive or mislead the Commission.” (J.-A. 121). | 


20 Jasinski’s conduct in both this and the Seaport proceeding are clearly chargeable to 
Ultravision because of his prominent position in that applicant. Standard Brpadcasting Co., 
20 RR 89, 92a (1960); see also, Independent Broadcasting Co. ¥. FCC, supe 89 U.S. App. 
D. C. at 399, 193 F.2d at 903. 


functions upon full and frank disclosure by its licensees, and applicants must 
be similarly forthright. frank and complete. WHDH, Inc., 13 RR 507, 585 
(1957). Since material misrepresentations by applicants of their true owner- 
ship and attempts to deceive competing applicants by withholding information 
are grounds for disqualification,?!_ the Commission should, on remand, be di- 
rected to consider whether the deception successfully practiced by Mr. Jasinski 
in the Seaport hearing requires Ultravision’s disqualification in this proceeding. 
Hall vy. FCC, supra. 


IV. IN FINDING ULTRAVISION FINANCIALLY QUALIFIED, THE BOARD 
DEVIATED WITHOUT EXPLANATION FROM THE NEW EVIDENTIARY 
STANDARD ESTABLISHED BY THE COMMISSION IN THIS CASE 

As this Court has observed, “the deep concern of the Commission for 
UHF stations is not doubted and is well documented.” Lee v. FCC, 126 U.S. 
App. D. C. 45, 46, 374 F.2d 259, 260 (1967); see also, MG-TV Broadcasting 
Co. v. FCC, ___ US. App. D. C. __, ___ F.2d __, 14 RR 2d 2113 
(1968). At the outset of the proceedings below, WEBR raised with the Com- 
mission, through a motion to enlarge the issues, the question of whether Ul 
travision’s financing proposal provided adequate assurance that its proposed 
station could be built and operated without early financial failure (R. 394). 
In response to this motion and a similar question raised in another UHF tele- 
vision proceeding, the Commission interrupted the hearing to conduct a full- 
scale review of its licensing standards for determining the financial qualifications 
of applicants for new UHF television stations in markets, such as Buffalo, 
where there are three established VHF, network-affiliated stations and, hence, 
little or no prospect of early profits for a new UHF outlet. The Commission 


21 FCC v. WOKO, Inc., supra; Lorain Journal Company v. FCC, 122 U.S. App. D. C. 
127, 351 F.2d 824! (1965), cert. denied, 383 U.S. 967 (1966); Western Broadcasting Co., 
1 RR 2d 732 (1963). 


33 


at first delegated the problem to a panel of three of its members, but then re- 
viewed the panel’s recommendations en banc. As a result, a new financial 
standard was formulated and made applicable to the applications in this pro- 


ceeding (J.A. 2-37). | 


In establishing a more stringent financial test than it had hitherto applied 


to UHF applicants in major VHF markets, the Commission voiced = determi 
nation that there not be a “broad-scale repetition of the financial failures of 
the early UHF years” which could frustrate its goal of expanded use of the 
UHF band. The Commission also expressed concern lest inadequate financing 
lead to a chain of transfers of UHF authorizations, frequently to new owners 
less qualified than the original permittees. Accordingly, it held that henceforth 
all foreseeable expense and revenue estimates must be established at a hearing 
by probative evidence subject to full cross-examination. The Comtnission also 


stressed that: | 


“«_. where an applicant is able to demonstrate the financial 
ability to meet costs and expenses during the first year We 
out income only because the first monthly or quarterly in- 
stallment payments for equipment or other fixed charges. 
have, by agreement with the manufacturers or supplier, been 
deferred beyond that period, we will scrutinize with care 
the applicant’s itemization of expenses. Our purpose in re- 
quiring supporting proof for estimated revenues is to enable 
us to make an informed judgment as to whether a continu- 
ing operation in the public interest is likely, and we expect 
applicants to provide us with the necessary information in 

every case where, as a practical matter, the information | 

would be relevant.” (J.A. 36) 

| 

In finding Ultravision financially qualified, the Board failed to apply the 
rigorous new evidentiary standard contemplated by the Commission’s opinion 
enunciating its new policy. In brief, the Board found that Ultravision’s first 
year cash needs would be approximately $491,000; that its total working cap- 
ital would be less than $400,000; and that it would have to defer beyond the 


first year repayment of almost $600,000 in fixed liabilities, including virtually 
| 
| 
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all payments to its'equipment suppliers and principal repayments on loans from 
two of its three partners, a Buffalo bank, and two businessmen whose only in- 
terest in the Ultravision enterprise would be as creditors (S.A. 395). Thus, ac- 
cording to the Board’s own findings, the Commission was here confronted with 
a UHF applicant whose initial expenses would exceed its working capital by al- 
most one-third even after deferring fixed liabilities amounting to more than 
100% of its first-year costs. Under these circumstances, the Commission’s new 
policy, established in this very case, required that Ultravision’s expense and rev- 
enue estimates be accorded unusually close scrutiny. A few examples from the 
record will suffice to show that they were not. 


While the Board did find that Ultravision had neglected or underestimated 
expenses totalling approximately $50,000, it brushed aside as “more theoretical 
than real” WEBR’s other challenges to Ultravision’s cost estimates (S.A. 396-97). 
This was error, for the record required a conclusion that Ultravision’s first-year 
cash needs would exceed by a substantial (although not precisely ascertainable) 
figure the amount ‘set by the Board. Ultravision’s eleventh-hour reliance on a 
second-hand transmitter illustrates the point. On the last day of the hearing, 
after cross-examination had exposed numerous deficiencies in its financing plans, 
Ultravision offered, without a sponsoring witness, a revised financial proposal 
specifying for the first time the use of a second-hand transmitter — a switch 


in its plans which lit claimed would reduce its total expected equipment costs 
by approximately $70,000 (R. 1102, 1226). Ultravision supported the change 
only with an unverified letter to its counsel from ‘a “Credit and Collections 


Manager” for RCA cautioning that the offer of a used transmitter was “subject 
to availability” at the time of purchase but adding that “these units are normally 
available” (R. 1228). Manufacture of the type of transmitter proposed by 
Ultravision had been discontinued, so that only a limited number of such trans- 
mitters would become available on a second-hand basis (Tr. 1963). Thus, the 
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question of availability to Ultravision of second-hand camipment was far from 
“theoretical”, as erroneously found by the Board.~ 


Equally inconsistent with the Commission’s announced new standard of 
proof was the Board’s treatment of Ultravision’s revenue estimates. The Board 
concluded that at least $100,000 in advertising revenues would ibe available to 
Ultravision during the first year of operation solely on the basis of (1) a poll 
by Jasinski of the advertisers presently using his radio station, indicating possi- 
ble interest in purchasing time on television (R. 1175-82) and (2) the relatively 
large size of the Buffalo television market in terms of total advertising reve- 
nues (S.A. 398-99). But the fact that Mr. Jasinski’s radio clients might be in- 
terested in purchasing unspecified amounts of televisicn time (at unspecified 
rates) was hardly probative of the critical question of how much revenue could 
be expected from this source. Moreover, statistical data concerning the existing 
Buffalo television market, prepared by counsel and sponsored by no expert wit- 
ness (Tr. 1020), was obviously not a proper foundation for evidentiary find- 


ings as to the level of revenues a new. non-network. UHF station there would 
achieve. If the burden of establishing the validity of a revenue) estimate could 
be discharged merely by a showing that the new station would joperate in a 


“major market,” no hearing on this issue would have been necessary and the 


| 

22 The record discloses other deficiencies in the Board’s assessment of Ultravision’s ex- 
pense forecasts. For instance, the Board erred in finding that Ultravision jwould require 
only $10,000.00 (S.A. 397) to remodel its main studio space. This sum merely represent- 
ed the amount of advertising which had been carried during a prior period on Mr. Jasinski’s 
tadio station by three local firms from whom he hoped to obtain “trade-out deals,” and 
Ultravision never established at the hearing by any evidence that this amohint would be 
adequate for the remodeling job (Tr. 881, 883, 886). Photographs in the! record showed 
that Ultravision’s proposed main studio space. a loft in an old terminal building directly 
over an operating railroad yard, is at present completely unsuitable for television and would 
have to be modernized, partitioned, wired, soundproofed. lighted and air-conditioned (R. 1481- 
82). 


Commission’s elaborate opinion establishing an evidentiary test for financial 


qualifications would be meaningless.2 


The Board’s approval of Ultravision’s submission, through counsel, on the 
final day of the hearing and without a sponsoring witness, of the new financ- 
ing proposal described in part above provides another illustration of its com- 
plaisant attitude toward the Commission’s stringent new financial standard. 
This revised financing plan was sharply at variance with Ultravision’s applica- 
tion and its evidence to date. The Board attempted to justify the variance by 
speculating that if 2 motion for leave to amend the Ultravision application had 
been made at the time, it would have been granted (S.A. 399-400). However, 
this ex post facto ruling was clearly erroneous in view of (1) the requirement 
of $1.522(b) of the Commission’s Rules, 47 C.F.R. $1.522(b), that “good cause” 
must be shown even for amendments to financial proposals; (2) the Commis- 


sion’s explicit ruling in its order adding the financial issues that Ultravision 


would be given a maximum period of 90 days to amend its financing propos- 
als to meet the new test (J.A. 37); and (3) the fact that the amendment, if 
properly considered, would have required a substantial delay in the closing of 
the record to afford WEBR an opportunity to prepare cross-examination and 
rebuttal testimony: By allowing counsel to tender a last-minute, thoroughgoing 
revision of the Ultravision financial proposal without requiring him to submit 
the new material to cross-examination, the Examiner and the Board effectively 
prevented precisely the type of adversary scrutiny of Ultravision’s financing 
proposal which the Commission held at the outset of the case would hence- 
forth be required. 


23 the Commission’s opinion announcing the new financial standard indicated that, where 
UHF applicants relied on predicted advertising revenues to establish their qualifications, they 
would be expected to submit data concerning such matters as the expected rate of set con- 
version in the market and the “relationship of station viewing, both network and non-network, 
to station revenues,” and offered to make the facilities of its research staff available to ap- 
plicants for the preparation of such a study (J.A. 13). As noted above, however, Ultravi- 
sion offered no expert economic testimony of any kind on the question. 
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It is doubtless within the Commission’s discretion in a given! case to relax 


its standards for determining financial qualifications. It is equally clear, how- 
ever, that such an abrupt departure from its own recently established policy 
would have to be justified by reference to particular circumstances before it. 
The Board’s total failure to attempt such a justification in this case requires 
reversal and remand of the proceedings for further consideration of Ultravi- 


sion’s financial qualifications, in accordance with Commissioner Bartley’s dis- 
sent to the Commission’s denial of WEBR’s application for review (J.A. 149). 
NL.R.B. v. Metropolitan Life Insurance Co., 380 U.S. 438, 442-43 (1965); 
City of Lawrence v. CAB, 343 F.2d 583, 588-89 (Ist Cir. 1965), cf. West 
Michigan Telecasters, Inc. v. F.C.C., ___ U.S. App. D. C. __, 396 F.2d 
688 (1968). 


V. IN CONCLUDING THAT ULTRAVISION WAS MOST LIKELY TO 
RENDER THE BEST PRACTICABLE SERVICE TO THE PUBLIC, 
THE BOARD IMPROPERLY IGNORED THE CHARACTER EVI- 
DENCE AND UNDULY MINIMIZED ULTRAVISION’S PAST REC- 
ORD OF LICENSEE IRRESPONSIBILITY 


The final issue presented by this appeal relates to the Commission’s ulti- 
mate comparative evaluation of the two applicants. We recognize that a wide 
latitude is normally accorded the Commission in comparative proceedings 
where it is clear that all applicants meet the minimum statutory iqualifications 
required of broadcast licensees. It is precisely because of the doubt engendered 
in the case at bar concerning Ultravision’s basic fitness, however, that the 
Board’s comparative appraisal of the applicants assumes added significance. 
For the following reaons, WEBR submits that the decisional process here 
under review fell so far short of the requirements applicable even to com- 
parative proceedings as independently to require reversal by this Court. 
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A The Character Evidence, Even If Not Disqualifying. Was of 
Decisional Relevance to the Comparative Evaluation of the 
Applicants. 

In its Policy Statement on Comparative Broadcast Hearings, supra, 5 RR 
2d at 1908, the Commission recognized “two primary objectives” toward 
which comparison of competing applicants should be directed: “first, the best 
practicable service to the public; and second, a maximum diffusion of control 
of the media of mass communication.” In furtherance of these ultimate goals, 
the Commission singled out six separate factors for comparative consideration: 
diversification; ownership-management integration;. proposed program service; 
past broadcast record; efficient use of frequency; and character. 5 RR 2d at 
1900-13. The Board’s view that Ultravision best met the Commission’s licen- 
sing objectives was based on (1) Ultravision’s comparative preference on the 

criterion, and (2) a finding that Ultravision’s allegedly superior 


integration proposal outweighed WEBR’s preferences on the past broadcast re- 
cord and coverage criteria (S.A. 415). This conclusion should be set aside 
because the Board failed to take account of other evidence equally relevant 
to the comparative selection. 


As noted above, character is an integral element in the “best practicable 
service” determination. But the extensive evidence relating to Ultravision’s 
character qualifications did not meaningfully enter into the Board’s ultimate 
comparative evaluation. True, the Board assessed offsetting, non-decisional 
“character” demerits against both Ultravision and WEBR for violations of its 
disclosure policy, notwithstanding that the derelections thus paired were fun- 
damentally different in design and effect. As has been discussed, this was 
arbitrary. However, the Board failed altogether to consider the Rosary Hill 
College evidence when weighing the relative reliability of the two applicants. 
Although in another part of its decision it charged Jasinski with a failure to 
use “due care” in preparing Ultravision’s hearing exhibits (S.A. 404), the 
Board nowhere explained why this same conduct, even viewed in the unduly 
exculpatory setting depicted by the Board, did not require at least a comparative 
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demerit. Since, under the issues, the Board was bound to consider the com- 
parative significance of this matter as well as its potentially disqualifying 
nature (J.A. 103-04), its silence renders its resolution of the comparative issue 
fatally defective.” 


B. The Board Considered Only Part of Ultravision’s Past Broad- 
cast Record, and Erred in Failing to Take into Account the 
Adverse Significance of Even That Evidence to the Integra- 
tion Preference It Ultimately Deemed of Decisional Benefit 

to Ultravision. 


At the hearing, WEBR offered evidence concerning the past operation of 
the radio station at Lancaster, New York controlled by Stanley Jasinski. The 
following tabular summary indicates the almost zero correlation between 
Jasinski’s proposals in the Lancaster radio hearing and the actual performance 
of the radio station he obtained as a result of that contest: 


24 In other cases the Commission has not hesitated to recognize that evidence of careless 
disregard for the accuracy of statements submitted by applicants in comparative hearings 
detracts from the weight to be accorded preferences which would otherwise be substantial. 
See, e.g., Publix Television Co., 2 RR 2d 481, 488 (1964) (“Were the present proceeding 
to continue on a comparative basis, we should weigh heavily against Sherwin) Grossman his 
lack of diligence in investigation, and gross negligence and carelessness in making statements 
under oath without adequate basis therefor, which would seriously affect any reliance the 
Commission might place on the preferences of South Florida in broadcast experience and 
integration of ownership and management which [preferences] would have to be greatly 
diluted, if not reversed.”). | 


Comparative 
Criterion 


Local 
Residence 


Integration of 
Ownership 
with Manage- 
ment 


Seaport 
Promise 


All officers, directors and 
stockholders were to be long- 
time residents of the Buffalo 
area. Examiner found that 
“all of the stockholders of 
both applicants reside within 
the respective service areas, 
and have enjoyed this status 
for a minimum of fifteen 
years.” (J.A. 93) 


All Seaport officers, direc- 
tors and stockholders were 

to be persons active in Buf- 
falo community and civic af- 
fairs. Seaport requested and 
received a “distinct preference 
with regard to the participa 
tion of principals in local 
civic and community affairs,” 
despite the impressive show- 
ing in the same area by 
WEXC, Inc. (J.A. 98) 


All six Seaport stockholders 
were to be fully integrated 

as salaried staff members into 
station operation. Seaport 
requested and got a compara 
tive preference, despite sub- 
stantial integration proposal of 
WEXC, Inc., largely because of 


WMMJ 
Performance 


Two of Seaport’s six stock- 
holders were replaced during 
hearing by absentee owners 
who have never resided in 
the Buffalo area, and noti- 
fication was withheld until 
finalization of grant (Tr. 
1144; R. 1656) 


Only two of six stockholders 
for whom Seaport received 
preference on this criterion 
have participated in WMMJ 
operation (Jasinski and 
Forster). Two of four 
other present owners reside 
in Washington, D.C. and have 
never been active in Buffalo 
affairs. (Tr. 1144, 1297, 
1299; R. 1657). 


Four out of six originally 
proposed Seaport stock- 
holders (Glieco brothers, 
Lazewski, and Stypowany) 
have not been integrated 
into station operations. 
(Tr. 1297, 1299, 1957; 
J.A. 171, 175-76) 


the Examiner’s conclusion, based 
on Mr. Jasinski’s testimony, that 
Seaport’s integration plans would 
be effectuated on a “long-time” 
{ie., permanent) basis whereas 
WEXC, Inc.’s might not (J.A. 55- 
58, 71, 94). 


Comparative 
Criterion 


Planning and 
Preparation 


Continuing 
Responsive- 
ness to Com- 
munity Needs 


Seaport 
Promise 


Seaport claimed preference on 
basis of more meaningful com- 
munity surveys and interviews, 
including interview with Presi- 
dent of Rosary Hill College in 
which facilities of college were 
supposedly made available for 
“live dramatic presentations” 
over WMMJ. Seaport was a- 
warded “strong decisional pre- 
ference” over WEXC, Inc. for 
its “impressive showing of inves- 
tigation into programming needs 
and desires.” (J.A. 59, 95). 


Seaport proposed permanent 
liaison with a Program Ad- 
visory Board of eight outstand- 
ing area citizens which was to 
meet at least four times a year 
with Seaport’s staff for “‘a pe- 
niodic review of its program- 
ming” (J.A. 84) 


Seaport proposed a general 
audience, all-English language 
program format with 44% local 
live, 5% religious, 8% agricul 
ture, 3.5% educational, 5% dis- 
cussion, 10% talk, and only 
55% entertainment. Seaport 
sought and was given a “sub- 
stantial preference” on the 
basis of this program proposal, 
which the Examiner concluded 
“constitutes a considerably bet- 
ter balanced proposal making 
significantly greater provision 
for live programs than the 
WEXC schedule. . .” (J.A. 
84-85, 96). 


WMMJ 
Performante 


Seaport contact Teport with 
Sister Mary Angela was fal- 
sified, and in actual opera- 
tion WMMJ has ignored 
Rosary Hill College. (J.A. 
183-189; R. 1122-38) 


Program Advisory Board has 
had no meetings since WMMJ 
went into operation, apparently 
is not in existence, and was 
not consulted prior to 

WMMIJ’s October, 1965 

change in format to country 
and western music (Tr. 1309- 
10; R. 1208-10). 


WMMJ format jis combination 
of country and) western music 


and foreign language enter- 
tainment programming. Du- 
ring 1965 Composite Week, 
the station cartied less than 
25% local live, 4% religious, 
0.3% educational, 1% discus- 
sion, and 6% talk programs — 
these percentages in most 
instances (including local 
live) being /ower than the 
WEXC, Inc. corresponding 
program proposals found in- 
ferior in the Seaport hearing. 
(Tr. 1216-20; R. 1122-38, 
1208-10, 1488-92, 1661-75). 


Seaport 
Promise 


Seaport proposed to carry 
numerous specific public serv- 
ice programs of 2 religious, edu- 
cational. discussion and talk 
nature. It requested and re- 
ceived 2 “substantial” comp 
rative preference for this pro- 
posal because of its “greater at- 
tention to diverse program 
needs as evolved from 2 studied 
evaluation of program require- 
ments of the area”. (J-A. 87- 
92, 97). 


Stanley Jasinski represented at 
the Seaport hearing in answer 
to questions by the Examiner 
and Broadcast Bureau counsel 
that WMMJ ing would 
be “100 percent” in the English 
language, except possibly where 


WMMJ 
Performance 


WMMJ has failed to imple- 
ment all but a few of Sea 
port’s specific public service 
program proposals. Since 
the first few months of 1965, 
the station has carried vir- 
tually no public service pro- 
gramming. The only program 
classified on its logs as dis- 
cussion during the 1965 Com- 
posite Week proved, on moni- 
toring to consist of recorded 
music and an occasional in- 
terview. (Tr. 1215-20; R. 
1488-92, 1661-66, 1667-72). 


During a week monitored in 
July, 1965, WMMJ carried a 
total of 34 hours (out of 104) 
of programs broadcast in 
whole or in part in foreign 
languages, all of which were 
recorded entertainment pro- 


native language segments were ap grams with foreign language 


propriate in the course of an in 
terview with a visiting foreign 
dignitary or educator, Or other 
such cultural event (J.A. 68-71, 
73). 


Mr. Jasinski testified repeatedly 
that Seaport would commit it- 
self to limit commercial spot 
announcements to 60 seconds 
at all times, and to comply ful 
ly with the advertising practices 
advocated by the NAB Code. 
Examiner Honig accepted this 
promise and declined to assess 
a demerit against Seaport “by 


commercials. (R. 1489) 


WMM5S has regularly carried 
commercial spot announce- 
ments exceeding one minute 
in length throughout all seg- 
ments of the broadcast day. 
During the week of July 18 
24, 1965, the station carried 
130 such announcements, and 
during the 1965 Composite 
Week, according to WMM3’s 


Comparative Seaport WMMJ 
Criterion Promise Performance 
| 
reason of the broadcast of com- pending renewal application, 
mercial spot announcements on __it carried 98 such announce- 
[past] Jasinski-produced pro- ments. The total time de- 
grams in excess of 60 seconds” _—_ voted to advertising matter 
(J.A. 65-67, 92). on WMMJ consistently ex- 
ceeds the limits set by the 
NAB Radio Code. (R. 1489- 
90, 1548-1607). 


The Examiner ignored the foregoing evidence (S.A. 441-42). The Review 
Board, on the other hand, assessed a “moderate” comparative demerit against 
Ultravision for past broadcast operation (S.A. 414). However, the Board failed 
to consider the full extent of Jasinski’s failure to abide by the representations he 
had successfully advanced to. the Commission in the earlier comparative hearing, 
and did not recognize that even the “moderate” comparative Gemenit it did 
award was necessarily relevant to the question of whether Ultravision could be 
relied on to keep the promises for which it was preferred in this proceeding. 

This past broadcast record, replete with broken integration, operating and 
program promises, should have been, but was not, considered by the Board in 


: 

25 The Board’s only discussion of the WMMJ past broadcast record is contained in paragraph 
51 of its decision, and the consideration accorded the matter by the Board is largely confined 
to instances in which WMM§J failed to carry specific public srervice programs it proposed at the 
Seaport hearing (J.A. 413-14). The numerous other deviations from the representations advanced 
in the Seaport hearing by Jasinski were dismissed in summary rulings on WEBR’s exceptions. 
For instance, the fact that WMMJ has been programmed in large part as a foreign-language 
station, whereas Jasinski swore that it would have an all-English format, was brushed aside 
with the unenlightening and wholly inadequate observation that the portions of] the transcript 
relied on by WEBR to establish this departure from Seaport’s hearing representations were “all, 
at the least, susceptible to an interpretation supporting the explanation given | by Jasinski 
{at the hearing below.]” (S.A. 418). 
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weighing Ultravision’s integration proposal for television. The Commission has 
emphasized that integration proposals must “be adhered to on a continuing 
basis.” Id. at 1909. As it stated in Tidewater Teleradio, Inc., 23 RR 653, 
657 (1962): 


“Representations made to us in [the comparative hearing] 
process are not to be put forth as part of ‘gamesmanship’ 
or for tactical advantage: They must be seriously ad- 
vanced and seriously regarded in actual operation...” 


In view of the dishonored integration proposals advanced by Jasinski in the 
Seaport hearing, the similar proposal*® put forward in the proceeding below 
merited little credence. For an applicant’s past broadcast record is relevant 
only to the extent that it portends future performance that is unusually good 
or unusually bad — eg., where there has been a “significant failure to carry 
out representations” made in the past by principals of the applicant in con 
nection with stations owned or controlled by them. Policy Statement, supra, 
5 RR 2d at 1913. And as this Court has stated: 


“It is important to bear in mind. . . that although in grant- 
ing an initial license the Commission must of necessity en- 
gage in some degree of forecasting future performance, in a 
renewal proceeding past performance is its best criterion. 
When past performance is in conflict with the public in- 
terest, a very heavy burden rests on the renewal applicant 
to show how a renewal can be reconciled with the public 
interest. Like public officials charged with a public trust, 
a renewal applicant . . . must literally ‘run on his record.’ ” 
Office of Communication of United Church of Christ, 
supra, 123 U.S. App. D.C. at 341, 359 F.2d at 1007. 


26 Besides Mr. Jasinski, it was proposed that Ultravision’s other two partners, Messrs. 
Burczynski and Lund would devote substantial amounts of time to the television station, 
free of charge. Yet Mr. Burczynski, who has had no experience which would qualify him 
for a role in station management and operation, is the active head of a thriving Buffalo 
bakery concern; and Mr. Lund, who has never held a non-paying job, at the time of the 
hearing was working as manager of a Buffalo restaurant (Tr. 709-10, 782, 784-85). The 
parallel between the Ultravision integration proposal and the dishonored integration proposal 
in the Seaport case was obvious. 
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This case also involves an applicant who was required to run! ion his 
record. By predicating a grant of Ultravision’s application in large measure 
on bland acceptance of Ultravision’s integration promises, the Board not only 
ignored the “track record” of its principal partner; it also rewarded the un- 
precedented abuse of the comparative hearing process that occurred in the 
Seaport case. 

In sum, the Board’s comparative evaluation of the applicants was tainted 
by its failure to consider the decisional significance of the character evidence 
and by its credulous reliance on promises which, in line with Commission 


and court precedents, were at best suspect and at worst, unworthy of belief. 


CONCLUSION 


The Commission’s order denying WEBR, Inc.’s application for review 
| 


should be set aside and the case remanded for further proceedings. 
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The Evidence Cited by the Commission and Ultravision 
Does Not Support the Board’s Conclusion That There 
Was No Testimonial Conflict Between Sister “ and 
Stanley Jasinski . is . 


The Commission and Ultravision Have Shown No 
Justification for the Board’s Failure to Consider the 
Bureau’s Offer of Proof . . . - - 


The Commission and Ultravision Have Not Shown a 
Basis for the Board’s Rationalization of the Abuse of 
Process in the Seaport Case . 


The Commission and Ultravision Have Not Explained 
the Board’s Failure to Follow the Commission’s New 
Standard of Financial Qualifications . 


The Commission Did Not Properly Evaluate the 
Applicants Under the Comparative Issue 
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REPLY BRIEF 


THE EVIDENCE CITED BY THE COMMISSION AND ULTRA- | 
VISION DOES. NOT SUPPORT THE BOARD'S CONCLUSION | 


THAT THERE WAS NO TESTIMONIAL CONFLICT BETWEEN 
SISTER ANGELA AND STANLEY JASINSKI. 


Isified hearing exhibit issue may be simply 


$ 
filed 
terview be- 


Rosary Hill College to join forces with Ultravision in producing local television 
programs (J.A. 49, 59). At the hearing, Jasinski defended the Ultravision re- 
port as “an accurate record of the discussion with this lady” (J.A. 180). 
|Sister Angela. confronted with both interview reports, categorically denied 
that either conference with Jasinski had ever occurred: denied that she had 


jmade commitments in behalf of the college to Jasinski’s broadcasting ventures; 
land stated further that she did not recall ever meeting Jasinski (J.A. 181-206). 


This “direct conflict of testimony” (J.A. 102) led the Review Board to 
enlarge the issues to determine whether Ultravision possesses the requisite 
character qualifications to be a licensee. Nevertheless, the Board ultimately 
resolved the issue thus added in Ultravision’s favor_on the ground that the 

selfsame evidence presented no significant conflict because the detailed com- 


————— 


> mitments attributed to Sister Angela by Jasinski had in fact_come from~—other 


————— 


| college personnel to whom_he-referred in- his. testimony.! 


The Commission contends that the Board’s “‘no conflict” holding, although 
at unexplained variance from its assessment of the same testimony at the time 
it enlarged the ‘issues’, finds substantial evidentiary support and must. there- 
fore, be affirmed (FCC Br., pp. 9-10). Significantly, however, the Commission 


1 The Commission and Ultravision assert that Jasinski had no motive to deceive the Com- 
mission, and in this connection, the Commission contends that “in checking the validity of 
each of Ultravision’s [fifty] contact memoranda, WEBR was only able to raise a question 
with regard to the Sister Mary Angela memorandum” (FCC Br., pp. 13-14). The Commission 
and Ultravision also contend that, in reaching its determination on the character qualifica- 
tions issue, the Board properly took into account generalized testimony to the effect that 
Jasinski enjoys a|good reputation in Buffalo. But WEBR checked only twelve of the cons 
tact reports, not rach_of them; Jasinski’s motive was to puff the Ultravision planning effort 

“and thereby secure a comparative preference; and generalized character references do not 
establish the absence of wrongdoing. These matters are, in any event, irrelevant, since the 
Commission concedes that they merely “reinforced” the Board’s independent conclusion 
that the questioned contact report was not spurious (FCC Br., pp. 12, 13n. 11). 


2 Commission ‘counsel attempts to supply the explanation — missing from the Board’s 
decision — for its about-face on the question of whether the two witnesses gave conflict- 
ing testimony. It argues that the Board’s opinion adding the character issue against Ultra- 
vision “did not represent conceded findings”, because otherwise there would have been no 

(cont’d.) 


is unable to cite any evidence which supports the Board’s crucial thesis that 
| 
Jasinski attributed the commitments in the disputed exhibits to persons other 


than Sister Angela. 


The Commission argues that Jasinski represented both in the contact Te- 
port and in his testimony that his conclusions were derived from discussions 
with subordinates of the Sister (FCC Br., p. 9). But the contact report con- 
tains no such representation — it does not even hint of the alleged additional 


discussions? ; and Jasinski’s testimony is devoid either of any suggestion that 


the commitments detailed in the report had come from discussions with others 
or that he mistakenly identified Sister Angela as the source of the| promises of 


cooperation. | 
| 


Jasinski did testify that he had discussed his television plans with several 
of the Sister’s subordinates, but he was, with one exception, careful not to 
attribute the pledges recited in the report to these individuals. The one ex- 
ception was his reference to the college’s director of dramatics, who allegedly 
told him that the college would be willing to do dramatic presentations on 
his television station. When cross-examined on this matter. however. Jasinski 
reiterated that this commitment was also derived from his face-te lice meeting 


with Sister Angela, and he never again referred to the director of idramatics 


| 

: (cont’d.) “need for the further hearing or adding the issue” (FCC Br., p.| 6n. 8). This 
argument misrepresents both the posture of the proceeding at the time of the events in 
question and the reasons for the Board’s action enlarging the issues. The fact is that the 
Board had before it when it first passed on the matter essentially all of the testimony 
which formed the basis for its ultimate resolution of the character issue. No reason is sug- 
gested why its initial findings concerning that evidence were any less valid on accurate than 
its later inconsistent conclusions concerning the same testimony. As to the reason for en- 
larging the issues, such action was necessary in order to permit the Examiner and the Com- 
mission to consider the legal effect of the alleged misrepresentation. And the further hear- 
ing was held, at Ultravision’s request, solely to afford it an opportunity to come forward 
with an explanation of the previously determined testimonial conflict (J.-A. 213-14). 


3 Indeed, a related Ultravision exhibit expressly disclaimed reliance on conversations 
Jasinski might have had with others (J.A. 41). 


although he testified concerning the authenticity of the report on two subse 


quent occasions. 


Ulnavision is likewise unable to cite a single instance where Jasinski testi- 
fied that he had discussions with other college personnel concerning the mat- 
ters discussed in the report. Indeed. its brief is noteworthy for its omission 


of any reference to the director of dramatics. 


Instead. Ultravision attempts to defend the Board’s resolution of the 
character issue favorably to Jasinski on grounds which are at almost complete 
variance with the Board’s decision and the Commission’s position on brief. It 
argues that the Examiner and the Board did in fact recognize the testimonial 
conflict between the two witnesses, and resolved it in favor of Jasinski by 
rejecting Sister Angela’s version of the events as “mistaken” and due to in- 
ferior recollective ability on her part (Ult. Br., pp. 14-16, 21, 23).4 This chal- 
lenge to the Sister’s testimony would, of course, be gratuitous if there were 
evidence to sustain the Board’s conclusion that there was no need to choose 
between her testimony and Jasinski’s concerning the authenticity of the pro- 
gram contact reports. In any event, Ultravision’s attack on the Sister finds 
no support in the decisions of the Examiner or the Board and is misdirected. 
The Commission on remand, not this Court on appeal, must decide the issue 
of the Sister’s credibility. What is significant for present purposes is that 
Ultravision asks this Court to sustain the Commission’s action on the basis of 


a version of the record different from that advanced by the Commission itself. 


4 Again departing from the Commission’s position before this Court, Ultravision also sug- 
gests (Ult. Br., pp. 12-14) that the Examiner made “credibility” findings on the basis of 
which he dismissed the Sister’s testimony. As we have shown in our opening brief (pp. 17- 
19), it is precisely because the Examiner and the Board failed to enter such findings and re- 
solve the conflict of testimony with which they were confronted that the Board’s resolution 
of this issue should be reversed. 


Il. THE COMMISSION AND ULTRAVISION HAVE SHOWN NO JUSTI 
FICATION FOR THE BOARD'S FAILURE TO CONSIDER THE 
BUREAU’S OFFER OF PROOF. 


The composite contention of the Commission and Ultravision is that the 
| 


Broadcast Bureau’s offer of proof was inexcusably untimely, that! the evidence 
sought to be adduced was stale, that the asserted misconduct related only to 
an “infinitesimal part of the record” and that, accordingly, the Broadcast 
Bureau and WEBR had presented “‘no compelling circumstance for reopening 
the record” (FCC Br., pp. 1819; Ult. Br., pp. 18-20). These defenses of 
the Board’s grave procedural error are singularly unpersuasive. | 


The issue to which the offer of proof was directed was significant: it 


involved an applicant’s fundamental character qualifications to be) a licensee. 
The offer of proof directly tended to undermine the very basis on which 
the Board resolved this crucial issue, and the offer was made by the one 
disinterested party to the proceeding — the Commission’s own Broadcast 
Bureau. The circumstances which dictated reopening the record |were thus 


unusually compelling. 
I 


Moreover, the Bureau’s offer was not inexcusably late. Jasinski insisted 
throughout the hearing that the contact report accurately reflected his dis- 
cussion with Sister Angela and, consistently with this position, his counsel 
concentrated his efforts on discrediting Sister Angela’s testimony. Ultra- 
vision did not call any witnesses to establish a different version of the 
events in question despite its clear burden to do so if Jasinski were, in fact, 
changing his story.5 Under these circumstances, neither WEBR nor the 


| 
5 As stated in the landmark case of Hughes v. Williams, 299 Mass. 467, 470, 118 N.E. 
914, 915 (1919): | 
“[W]here the party upon whom the burden of proof is cast 
offers competent proof of the fact, and his adversary instead of 
producing proof to negative that same fact proposes to show 
(cont’d.) 


Bureau could reasonably be faulted for not pursuing at the time of the hear- 
ing each of Jasinski’s stray references to other persons at the college with 
whom he was allegedly acquainted. It was the Examiner who first made the 
alleged conversations with the director of dramatics and others a matter of 
decisional significance. and the Bureau’s investigation and subsequent offer of 
proof closely followed the release of his Initial Decision. 


Ultravision’s suggestion that the passage of time has rendered the Bu- 
reau’s proferred evidence worthless must be dismissed as rank prejudgment, 
at variance with the assessment of Commission counsel who personally inter- 


viewed the potential witnesses: 


“The disavowal by each of the persons, whose state- 
ments ‘were the basis of the petition to reopen, of 
Jasinski’s testimony that he had spoken to them, pre- 
sents, the Bureau submits, a ‘substantial likelihood’ of 
proving the unreliability of Jasinski’s testimony.” 

(R. 2197-98). 


“[T]he statements attached to the petition are de- 
finite and certain. If after the tests involved in cross- 
examination they are found to be valid, a complete 
resolution of the character qualification issue would re- 
sult, both in respect to the alleged conversations with 
individuals specifically named by Jasinski as subordinates 


5 (cont’d.) another and a distinct fact which avoids the effect of the 

fact, then the burden of proof rests upon the party proposing to 

show the latter fact.” See Connecticut Coast Broadcasting Co., 8 

RR 2d! 1007 (1966); Elyria-Lorain Broadcasting Co., 6 RR 2d 

191 (1965); cf. D&E Broadcasting Co., 5 RR 2d 475 (1965). 
Ultravision called no witnesses to establish by competent proof “another and a distinct fact” 
(i.e., conversations with the Sister’s suboridnates), although their identity was within 
Jasinski’s exclusive knowledge. The only witness it called was the Sister’s physician (Tr. 
2147), in what was an attempt to “negative” the fact established by WEBR (i.c., that the 
alleged interview with the Sister never took place). 


with whom he talked and upon whom he relied in the 
preparation of his exhibit.” (R. 2317-18).® 


The Board did not disagree with the foregoing assessment of 4 “substantial 
likelihood” of proving the unreliability of Jasinski’s testimony. It denied the 
Bureau’s petition on the sole ground of laches (J.A. 141-44). Yet several months 
prior to its ruling, the Board completely revised the standard by which it would 
consider untimely petitions to reopen the record. It announced that henceforth, 
even an inexcusably late petition (a) would be considered to the extent that 
serious public interest questions were raised and (b) would be granted if the like- 
lihood of proving the allegations appeared to outweigh the benefits inherent in 
administrative finality. Edgefield-Saluda Radio Co., 8 RR 2d 611, 614-15n. 3 
(1966). The Bureau’s petition unquestionably satisfied both of these tests. The 
public interest in having reliable and truthful licensees is obvious, and the un- 


| 
qualified statements by those mentioned in Jasinski’s testimony that they never 
had the discussions the Board inferred had occurred presented a substantial like- 
| 
lihood not only of proving Jasinski’s unrealiability, but also of disproving the 


basis on which the Board resolved the character issue in his favor.! 


6 Ultravision’s reliance on a dissenting opinion in King v. United States, 125 U.S. App. D.C. 
168, 369 F.2d 213 (1966) (narcotics conviction affirmed despite one-year delay between com- 
mission of offense and arrest) is misplaced, since the facts and legal issues in King bear no 
resemblance to those in the case at bar. Similarly inapposite are Louis Vander Plate, 14 RR 
2d 338 (1968) and Florida-Georgia Television Co., Inc., 12 RR 2d 1032 (1968). The Board 
here was not asked by the Bureau to add a special issue on the basis of conversations that 
took place many years ago. It was merely asked to consider statements, recdntly obtained, 


pursuant to an issue previously specified. | 


7 Since the Bureau's evidence raised new questions of misrepresentation by Jasinski, it was 
incorrect for the Board to characterize the Bureau's offer as being merely an) attempt “to 
examine at greater length what has already been explored . . . ™ (J.A. 143; FCC Br., p. 17). 
Thus, Commissioner Bartley dissented from the Commission’s procedural dismissal of WEBR’s 
appeal from denial of the Bureau's motion on the ground that even a ruling hgainst Ultra- 
vision on the existing record would not be a “suitable substitute for placing in the record the 
proferred evidence as to further misrepresentations by Ultravision and as to inconsistencies 
between Jasinski’s new affidavit and the Examiner's findings” (J.A. 147; see lalso WEBR’s 
opening brief, p. 21n. 12). 

(cont’d.) 


The Edgeyieid-Saluda standard (ignored, significantly we think, in the 
briefs of-both the Commission and Ultravision) and this Court’s decision in 
WMOZ. Inc. x. FCC. 120 U.S. App. D.C. 103, 344 F.2d 197 (1965), are au- 
thority for the salutary proposition that the Commission’s procedural rules 
cannot be so rigidly applied as to foreclose access to the truth or to bar an 
informed judgment on which to rest 2 determination of the qualifications of 
an applicant to be 2 licensee.® The Board’s denial of the Bureau’s petition 
flies in the face of this principle. and its decision must, for this reason alone, 
be reversed. 


Hi. THE COMMISSION AND ULTRAVISION HAVE NOT SHOWN A 
BASIS FOR THE BOARD'S RATIONALIZATION OF THE ABUSE 
OF PROCESS IN THE SEAPORT CASE. 
The Commission and Ultravision contend that the evidence under the 
Glieco issue was not disqualifying, since (1) the Gliecos had only a 15% in- 
terest in Seaport, and hence disclosure would not have affected the Examiner’s 


Supplemental Initial Decision or the delicate “buy-out” negotiations; 


7 ({cont’d.) Similarly misleading is the Commission’s argument (FCC Br., p. 19) that mere 
doubt concerning an applicant’s character cannot justify a holding of disqualification. This is 
true, but the question here is whether, where there is such doubt, the Commission may close 
its eyes to part of the relevant evidence. 


8 Untravision’s attempt to distinguish the WMOZ case is unavailing. First, as in WMOZ, the 
proferred evidence in this case became available for consideration long before the final deci- 
sion; and even if this had not been so and the policy of administrative finality had therefore 
been applicable, the evidence still should have been considered. See Enterprise Company v. 
FCC, 97 U.S. App. D.C. 374, 231 F.2d 708 (1955), cert. denied, 351 U.S. 920 (1956). 
Second, remand proceedings here, as in WMOZ, will not deprive the public of any service to 
which it is accustomed. In any event, the need to obtain qualified licensees outweighs the 
public’s need for new or even continued television service. See MG-TV Broadcasting Co. v. 
FCC, _—sUS. App. D.C. __,___ F.2d __, 14 RR 2d 2113, 2120 (D.C. Cir. 1968); 
Office of Communication of United Church of Christ v. FCC, 123 U.S. App. D.C. 328, 343, 
359 F.2d 994, 1009 (1966). Finally, the Commission’s processes are designed to vindicate 
the public interest, not private interests: it makes no difference from a public interest stand- 
point whether the petitioner is the accused or the accuser. 


(2) Jasinski relied on his counsel, who cannot be faulted since Commission 
policy regarding disclosure was unsettled at the time; (3) the Gliecds’ with- 
drawal occurred 8 days after Seaport counsel was admonished by the Broad- 
cast Bureau to bring to light material changes; and (4) the Gliecos’ resignations 
were disclosed in an ownership report filed within 30 days after the Seaport 
grant had become final (FCC Br., pp. 19-23; Ult. Br., pp. 23-28). 


First, it is essentially irrelevant that the Gliecos held only 15% of the 
stock in Seaport. They were important principals in the proposal relied on 
by Jasinski for preferences in the integration, local residence, civic participa- 
tion, and planning categories. Contrary to Ultravision’s suggestion, Commis- 
sion policy, then as now, applied to ail material changes affecting the decision, 
not just those which would reverse the result. See Reporting of Changed Cir- 
cumstances, 3 RR 2d 1622 (1964). As the Board itself held, “[t}here is no 
question but that the Seaport application should have been amended to reflect 
the changes in corporate stockholdings and the integration proposal? (S.A. 406). 


Second, Seaport’s “experienced communications attorneys” (Ult. Br., p. 
26) were made fully aware of the Commission’s dislosure policy, even though 
Rule 1.65 (codifying existing policy) had not yet been enacted, by| jthe Broad- 
cast Bureau’s express warning on this point at the March 12 hearing conference 
prior to the close of the record and the release of the Supplemental Initial 
Decision (J.A. 82). Thus, there was no possible basis for confusion as to the 
duty to disclose. Indeed, Ultravision’s attempt to justify counsel’s inaction 
(Ult. Br., p. 27) is a significant concession that the Board erred in exonerating 


Jasinski merely because his counsel, who doubled as stockholders and thus had 


a financial as well as a professional interest (J.A. 172) in the successful out- 
come of the Seaport proceeding, were to blame.? 


9 It cannot be overlooked, also, that Jasinski himself was an experienced broadcaster 
who was well aware of the importance of the Glieco brothers to the Seaport proposal. 
Thus, he expressly authorized his attorneys to file pleadings urging a grant of jthe Seaport 
| (cont’d.) 
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Third. the suggestion that the warning was inefficacious because the re- 
signations were not formally accepted until eight days later is untenable. The 
brothers notified Jasinski of their decision to resign on March 5 (a week before 
the hearing conference) and the decision to replace them with Washington 


counsel was made within the next few days (S.A. 405). 


Finally. it is absurd to suggest (Ult. Br., p. 26) that no inference of in- 
tentional concealment can be drawn because the changes were disclosed in an 
ownership report filed 30 days after the Seaport grant. At best, the owner- 
ship report was notice to the Commission’s clerical personnel. It was not 
notice to the Examiner. the Board, the Broadcast Bureau, or the competing 
applicant, all of whom were successfully misled until after the Seaport grant 


had become incontestable. 


The Commission and Ultravision insist that the Board properly equated 
the concealment in the Seaport hearing to WEBR’s late disclosure of its CATV 
interests. But as we have shown (opening brief, pp. 30-31), the matters were 
in no way comparable, either in design or effect. The Board’s equation of 
matters so fundamentally different was patently arbitrary. In deeming a cal- 
culated abuse of process to be no more serious than a technical reporting vio- 
lation that could not (and did not) mislead anyone, the Board demonstrated 
once again its unjustifiable reluctance to hold Ultravision to the standard of 


candor and fair dealing which all applicants are required to observe. !9 


9 (cont’d.) application because of the Gliecos’ civic participation, and he knew that the 
Examiner had previously made findings favorable to Seaport on the criteria of integration, 
local residence and civic participation in part because of the Glieco brothers (J.A. 265). 
Moreover, he strenuously resisted the brothers’ attempt to resign, and during this period 
was in constant contact with counsel, who joined the Seaport venture as part of this 
transaction (J.A. 175-76). 


10 the Commission’s position on brief, like the Examiner’s Initial Decision, underscores 
the irrational and oppressive nature of its assessment of a significant demerit against WEBR 
for the manner in which it reported the CATV interest. Thus, the Commission erroneously 
states (Br. pp. 23-24n. 23) that WEBR is still in default on an obligation to amend its ap- 
plication, and characterizes its action as “recalcitrant”. This argument simply overlooks the 
fact that the Review Board expressly held that WEBR, having disclosed the CATV matter 
on the record through its first witness, had no obligation under any rule of the Commission 
to go through the useless gesture of repeating the notification through 4 formal amendment 
to its application (S.A. 408). 


1] 


IV. THE COMMISSION AND ULTRAVISION HAVE NOT EXPLAIN 
THE BOARD’S FAILURE TO FOLLOW THE COMMISSION’S NEW 
STANDARD OF FINANCIAL QUALIFICATIONS. 


In the early stages of the proceeding below, the Commission| made import- 
ant changes in the showing of financial qualifications it would require of all 
applicants, especially applicants for economically imperiled UHF stations in 
major markets. The Commission announced that henceforth, applicants would 
be obliged to demonstrate the accuracy of their expense and revenue estimates 
by probative evidence, to be accorded close scrutiny, where the applicant re- 
lies on revenues and defers normally accruable expenses in order [to build the 
station and keep it viable through the first year of operation (L.A. 32-37). 
As WEBR has shown (WEBR Br., pp. 43-50), the Board, in finding Ultra- 
vision financially qualified, departed without explanation from this recently 


enunciated standard. 


The Commission and Ultravision suggest, however, that the Board 
stretched the limit in finding that Ultravision underestimated its first-year ex- 
penses by $50,000 and, that, in any event, it was up to WEBR tto adduce 
competent evidence stating what Ultravision’s estimates should be if it dis- 
agreed with those estimates (FCC Br., p. 27: Ult. Br.. p. 30). | 


As to how far the Board should have gone. WEBR cited. as, only one il 
lustration of the intolerably lax scrutiny accorded Ultravision’s expense es- 
timates. the failure of the record to support the $10,000 figure found by the 
Board to represent Ultravision’s studio remodeling costs (WEBR Br.. p. 35n. 
22). Yet the Commission and Ultravision do not even address themselves to 
this item. And while both contend that the letter from an RCA credit ma- 
nager is the last word on the subject of the availability to it at an unknown 
future date of a used transmitter, the letter standing alone is of ‘no probative 
value whatsoever. The proposal to substitute a used transmitter |(at a saving 
of $70,000) was advanced just prior to the close of the record, was at com- 
plete variance with the Ultravision application and proof to that! date, and 


| 
was unsupported even then by any witness. Moreover, WEBR clearly stated 
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on the record that. in the absence of an opportunity to cross-examine (¢.g.. 
what was meant by Mr. Snyder's statement that used transmitters are “‘nor- 
mally” available?). no weight could be attached to this eleventh-hour proposal 
(Tr. 1962-63). 


WEBR’s position on the matter was well taken. The burden was on 
Ultravision. not WEBR. to establish the adequacy of its cost itemizations, 
especially since Ultravision proposed to defer substantial first-year expenses 
(J.A. 36). Perfunctory acceptance of the eleventh-hour used transmitter pro- 
posal without supporting testimony or cross-examination was inconsistent with 
the Commission’s explicit admonition to the Examiner and the Board to give 


such proposals close scrutiny. 


Ultravision, not WEBR, also had the burden of establishing by probative 
evidence the accuracy of its revenue estimate. It utterly failed to discharge 
this burden, for disparate data as to revenues in the market and set conver- 
sion, prepared by counsel and unsponsored by an expert witness, cannot suf- 
fice to meet the Commission’s new financial qualifications test. Indeed, a 
hearing on this issue would have been superfluous if all that was necessary 


was a showing that the proposed station will operate in a major market where 


there is a high level of set conversion. Plainly, the matter called for further 


explanation and/or exploration, as recognized in Commissioner Bartley’s dis- 
senting statement (J.A. 149). 


V. THE COMMISSION DID NOT PROPERLY EVALUATE THE 
APPLICANTS UNDER THE COMPARATIVE ISSUE. 


The foregoing demonstrates that, contrary to Ultravision’s contention, 
this case is nor “essentially the garden variety of comparative hearing appeal 
which has been brought to this Court over the years by losing applicants” 
(Ult. Br., p. 9). The numerous unresolved issues pertaining to Ultravision’s 
statutory qualifications to be a licensee would alone bar any such assessment. 
Moreover, even the Board’s treatment of the applicants’ comparative qualifi- 


cations is defective. 


13 


WEBR does not ask this Court to substitute its judgment for the Com- 
mission’s or to reevaluate the evidence de novo. The Commission’s grant of 
Ultravision’s application under the comparative issue should be reversed not be- 
cause of what was considered, but because of what was not considered. 


No consideration, of course, was given to the testimony protected by the 
Bureau, even though Jasinski’s misconduct was a matter of comparative signi 
ficance in addition to bearing on Ultravision’s statutory qualifications. And to 
the limited extent that the Commission considered character evidence relevant 
to its comparative evaluation, its award of offsetting demerits to Ultravision 
(for the calculated deception in the Seaport case) and to WEBR (for a harm- 
less reporting delict) was arbitrary. 


Similarly, although the Board assessed a demerit against Ultravision for 
Jasinski’s past broadcast record — specifically, his failure to keep the promises 
he successfully advanced in the Seaport comparative hearing — it awarded Ultra- 
vision a decisional preference for an integration proposal that bore ‘strong re- 
semblance to the proposal which was made in that hearing and then promptly 
jettisoned. This result was not rational, for under the Commission's own 
guidelines, the demerit Jasinski earned for his unusually poor record in dis- 
honoring prior commitments should have been considered relevant to the 
weight to be assigned his prospective representations. Policy Statement on 
Comparative Broadcast Hearings, § RR 2d 1901, 1912-13 (1965). M This is 
especially so where the representations concen integration commitments which, 
the Policy Statement also emphasizes, must be adhered to on a permanent 
basis. 5 RR 2d at 1909n. 6. 


Neither the Commission nor Ultravision deigns to discuss the Board’s 


failure to reconcile the past broadcast record demerit with the integration 


11 Under the Policy Statement, past broadcast record will not be considered unless it is 
unusually good or bad, thereby indicating “unusual” future performance. 5 RR 2d at 1912. 
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preference it awarded Ultravision. Both attempt instead to rationalize Jasinski’s 
poor record. Thus, Ultravision lamely contends that with respect to “60% of 
the stockholdings.” the Seaport integration proposal has been carried out (Ult. 
Br., p. 35). The point is, however, that Seaport was awarded a significant pre- 
ference for 100%' integration that promised to be more meaningful from a 
“long-time” standpoint than the very substantial integration proposed by the 
competing applicant (J.A. 94). The failure of four out of six locally resident 
stockholders, on whom Seaport relied for its integration preference, to fulfill 
their designated toles at WMMJ does not inspire confidence that the slickly 


impressive integration proposal for which Jasinski was accorded a “substantial” 
preference by the Board in this hearing would be honored (S.A. 409). 


Ultravision’s attempt to justify Seaport’s broken programming promises 
consists for the most part of a counterattack — i.e., WEBR’s record is worse. 
Yet the fact remains that both the Examiner and the Board found that WEBR 
has a good promise-versus-performance record (S.A. 414). By contrast, Sea- 
port’s failure to live up to the major programming, management and operating 
proposals for which it was preferred in the comparative hearing is so complete 
as to require the conclusion that Seaport viewed the hearing process merely as 
a game of wits. Such a flagrant abuse of the Commission’s comparative hear- 
ing processes, if ‘condoned, could hardly fail to undermine public confidence 
in the Commission’s comparative licensing procedures. In the rare case, such 
as presented here, where later events show that an applicant’s promises were 
made for hearing purposes only, the Commission would be warranted in with- 
drawing the permit which was so obtained. It should not compound the 


12 ptravision contends that Jasinski has acted in good faith and that he cannot be held 
responsible for the failure of “other adults” to honor their commitments. It cites, in this 
connection, the heart attack which allegedly prevented Mr. Stypowany from fulfilling his 
duties at Jasinski-controlled Station WMMJ (Ult. Br., p. 35). But during the Seaport hear- 
ing, when Jasinski was asked whether he had any doubt or reservation about whether the 
integration commitments would be fulfilled, he replied: “None whatsoever” (J.A. 72). 

Mr. Stypowany’s heart attack occurred two years before the Seaport hearing was terminated, 
yet this event apparently did not cause Jasinski to doubt his ability to control other adults, 
he never corrected the record to reflect Stypowany’s disability (Tr. 1134, 1297). 


15 


original error by awarding the same applicant yet another franchise. See Of- 
fice of Communication of United Church of Christ, supra. | 


On remand the Commission — if it does not absolutely disqualify Ultra- 
vision — should be directed to consider the effect of the character evidence 
and the relationship between the past broadcast record and integration criteria 
in determining which of these applicants is ultimately to be preferred on com- 


parative grounds. 
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MEMORANDUM O OPINION AND ORDE? 


By a Pancl of the Commission: Commissioners Bartley|and Cox, 
Commissioner Lee dissenting and 
issuing a statement, 


BY 


- 


relate to separate pending 
television stations in Buffalo, New York, 
ssachusetts. Motions to enlarge the issues 
the Review Board, because of 
i the matter 
nted by the Commission, all 
ertified questions. Upon consid- 
view of the similarity of the problems 


bee dor og & 
Oo + 

wo ¥ 
Ps iy 
Fay jee] Vv 


rary 


ed together in this mem 
each proceeding are set forth below. 


The Buffalo Proceeding 


2. This case involves the mutually exclusive applications for a 
UHE television station on Channel 29 at Buffalo, New York, filed by Ultra- 
vision Broadcasting Company, 4 partnership consisting of three partners, 
and WEDR, Inc., licensee of WEBR and WEBR-FM, in Buffalo. At present, 
three VEF commercial stations and one UHF non-commercial station are 
operating in this community. By Order, FCC 63-1191, released December 
31, 1963, the applications were designated for comparative hearing to 
determine which applicant would better serve the public interest. With 
respect to Ultravision, 2 limited financial qualifications issue was added 
because of deficiencies in the bank letter submitted in support of its ap- 
plication. 


3, In a motion to enlarge the issues, filed January 22, 1964, 
WEBR requested, insofar as pertinent here, 2/ deletion of the limitation 
upor the inquiry into Ultrevision's financial qualifications and the addition 
of the following issue: 


a 
Vin addition to addressing themselves to the various motions, the 
parties were requested to express their views concerning # possible 
redefinition of the Commission's criteria for the establishment of basic 
financial qualifications along lines suggested by the Broadcast Burcau 
or, in the alternative, the desirability of requiring applicants to subrnit 
evidence of their estimated revenucs. 


2/ Another requested issue went to matters pertaining to the Grade A 
and Grade B contours of the proposed station. 


3 


"To determine whether Ultravision Broad 


| 
i} 
The Cleveland Proceeding | 

| 


4, Three applicants filed applications for a UHF 

Channel 65 at Cleveland, Ohio, as follows: Cleveland Telecast 
tion; The Superior Broadcasting Corporation; and United Artists 
casting, Inc,, a wholly-owned subsidiary of United Artists Corporation, 

a distributor of motion picture films. Three VHF television stations 
presently operate in Cleveland. By Order, FCC 63-1161, |released December 
23, 1963, the applications were designated for consolidated hearing on a 
number of issues, including the financial qualifications of Cleveland 
Telecasting and Superior Broadcasting because of certain specified deficien~ 


cies in their respective applications. 


5, On January 16, 1964, United Artists filed two virtually 
identical petitions to enlarge the hearing issues as to both Cleveland 
Telecasting and Superior Broadcasting as follows (the names oi the 
applicants being omitted): | 


+in 
n 


(a) To determine whether the program proposals 
of... are feasible for a UHF television station 
without network affiliation in the Qevelahd market 
and whether there is a reasonable prospéct that 
the program proposals can be effectuated. 

| 
"(b) To determine whether the operating deficit of ... 
is likely to continue beyond the first yeay of op- 
eration and if so to determine the extent to which 
the funds available to... are sufficient to enable 
it to make a sustained effort to continue UHF oper- 
ations, "' 

6 Thereafter, United Artists requested leave to amend its 
application to specify Channel 3] at Lorain, Ohio. By Oxder, FCC 64M-275, 
released April 1, 1964, the Hearing Examiner granted the request and 
United Artists! application was thereupon removed from hearing status 


at Boston, 
Inc. of Massachusetts, and by 
n now has three VHF television 
ucational station; construction 
n and one UHF 
station now on the air. By 
, 1964, the Commission desig- 
In addition to the standard compara- 
at here, the Commission 
to the fi i rated. 4/ 


Ze otion on March 2, 1964, requesting 
the addition of th ssue with respect to Integrated: 5/ 


whether the progrem proposals 
r a UHF television 
station without netw filiation in the Boston 
market; whether there is 2 reasonable prospect 
that the progrem proposals can be effectuated; 
and, in light of evidence adduced with respect to 
the foregoing, whether the applicant is gualified 
to operate its station in the manner proposed in 


9. Them zin thrust of reuments advanced b WEBR and 
& y 
United Artists in su port of the ed issues is that the standards 
7 is 


ordinarily applied in determini: rancial qualifications of an 
applicant to construct and oper dczst facility are inadequate 
be in cornpetition with three 


with respect to 4 UHF station w 
existing VHF television stations vihich will have no network 


affiliation. The Commission's Broadcast Burenu also asserts that 


_— 

3/ The permit specified Carmbriage as the principal city. 

4/ Deficiencies were noted in the showing of Integrated concerning the 
ability of certain stockholders to meet their commitrnents to loan funds 
to the corporation. 


5/ An issue was also requested with respect to Integrated's staff proposal. 


the circumstances presented hercin require a more substan 


showing in order to provide assurance of television service 
basis, but disagrees with the standard suggested by WEBR 
Artists. The Bureau would require UHF applicants to dem 
ability to meet all of their fixed operational costs, i.¢., to z@ 

and for equipment payments, during the first year in addition to the 


showing. Ultravision, Cleveland Telecasting, Superior Br 
and Integrated object to the addition of any issues which wo 
impose a higher standard in determining the financial quali 
applicants for UHF stations. 
| 

10. A discussion of the statutory requirements and of past 
Commission policy in regard to finances will be helpful in our 
present problem in proper perspective. Under Sections 308{bd a 
319(a) of the Communications Act, applicants for construction permits 
and licenses must demonstrate that they possess the financial qualification 
to construct and operate the proposed broadcast facility. In FCC v. 
Sanders Brothers, 9 Pike & Fischer, R. R. 2008, 2011, the United States 
Supreme Court held that: 


“An important element of the public interé 
convenience affecting the issue of a license i 

ability of the licensee to rencer the best practicable 
service to the community reached by his broadcasts. 

That such ability may be assured the Act contemplates 
inquiry by the Commission, inter alia, into an applicant's 
financial qualifications to operate the proposed station. 


* x * * * 
| 


"In short, the broadcasting field is open to anyone, 
provided there be an available frequency pver which 

he can broadcast without interference to others, if 

he shows his competency, the adequacy of his equipment, 
and financial ability to make good use of the assigned 


channel. 


* * * * me 


“Congress intended to leave competition in the business 
of broadcasting where it found it, to permit a licensee 
who was not interferring clectrically with other br ad- 
casters to survive or succumb according! to his ability 
to make his programs attractive to the p nblic, " 
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nere is 2 sufficient showing that tae station 
ion commenced, and thet is all that we 


e 


st 
tl 


e 
Lal 


is not so exacting that it demands 

sses for long periods and pledged 
o., (WDBM), 23 FCC 79, 
1957). Asa general rule, 
ations for FM and television 
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Before us in these p edings is a basic question as to 


HF station entering a market 


in competition with three existing VHF 


qualifications for constructing 
poses. 


and continuing the operation which it pro- 


=) 


13. Over one hundred commercial UHF stations that were 
once on the air are now off the air, Nearly two hundred commercial 
UHF stations have been granted construction permits, but! never went 
on the air. The obstacles which have beset the growth and development 
of UHF, particularly in competition with VHF stations, have been stated 
too frequently to require repetition here, Ex anded Use Of UHF Televi- 
sion Channels, 21 Pike & Fischer, R.R. 1711 (1961); Secgnd Report on 
Deintermixture, Docket No. 11532, 13 Pike & Fischer, R.R. 1571 (1956). 
In reviewing the television situation, the Commission detérmined that an 
adequate nationwide commercial and educational television system in the 
United States can be achieved only through utilization of all 82 channels, 
12 VHF and 70 UHF, now allocated for television broadcasting. Congress 
enacted the all-channel receiver lew 6/ in furtherance of/full utilization 
of all 82 channels, This law will unquestionably serve to foster and en- 
courage the expanded use of UHF both because the operator, and the ad- 
vertisers upon whom the operator must depend for the finencial success 
of his station, can look forward to UHF receiver saturation in the service 
area; and because incentive has been provided to manufacturers to im- 
prove UHF transmitting and receiving equipment, Deintermixture Cases, 
FCC 62-953, 23 Pike & Fischer, R.R, 1645 (1962). However, we must 
also consider the fact that the all-channel receiver legislation will not 
provide an immediate panacea, While estimates vary as to the time which 
will elapse before the legislation has a substantial effect upon set conver- 
sion, it may be assumed that a period of several years will be required. 
During this period, we must seek to strike a balance between our desire, 
on the one hand, to stimulate the earliest possible development of the UHF 
medium, and the danger, on the other hand, that attainment of our alter- 
nate goal may be impaired if there should be any broad-s¢ale repetition 
of the financial failures of the early UHF years, While we want those who 
acquire UHF permits to construct their stations without unreasonable 
delay, we are concerned that once on the air they continue to operate in 
a manner that serves the public interest - and without a likelihood that 
they will shortly seck a transfer of the permit or license to someone else. 

| 


| 
14, In the cases here before us, the financial proposal of each 


applicant establishes that, after construction of the statidn, its con- 

tinucd operation will depend upon receipt of an estimated amount of 

advertising revenues, in order to off-set estimated operating costs. 

This is evident from our work shects attached hereto JExhibits A-G/. 
| 


a rh 
6/ Public Law 87-529, 76 Stat. 150-151, approved July 10, 1962 


Sa 


$350, 000 actually committed by United 
$238, 750.00 will be required to con- 
ox an initial period of three months. 
funds will be required before the end 


f 


s own estimate of a $250, 000.00 
operating ¢ re fi same is true with respect to the 
other Boston i : a Cleveland applicant, Cleveland 


position since th 
proposals, dependent e 
plate the use of advert r 

in these three proceedings, i 

continued operation. 

15, The applicants dependence upon immediate revenue is also 
shown by further analysis of our worksheets (Exhibits A-G) annexed 
hereto. Bzsed upon these worksheets, it is apparent that no applicant 
proposes to meke' substantial investments of equity capital, which is to 
be left in the enterprise, as distinguished from debt or borrowed capital 
which must be repaid. 7/ These worksheets also show that the applicants 
have not made commitments to provide additional financing should it be 
required for z continuing operation of the station (supported by a showing 
of their capzcity to do so), We therefore do not have before us applicants 
which have (a) substantial equity capital; or (b) stockholders who are com- 
mitted to edvance edditional funds either by additional equity or debt con- 
tributions, should it be required for continued operation of the station; 
or (c) loan commitments from others (such as banking institutions, etc.) 
to provide such additional financing should it be required for continued 
operation. 


Ce — —— Bene 
a) Equity capital is usee here as "The arnount invested in an enter- 
prise-proprictorship, partnership, or corporation - by its owners, 
paid in capital." 4A Dictionary for Accountants, Second Edition, by 
Eric L. Kohler, ‘Prentice-Hall, Inc., 1957. Debt capital, as used 
herein, refers to sums which have been advanced to the enterprise 

on a long-term basis by the owners, 4 bank, or others, giving risc 

to a debtor-creditor relationship between the enterprise and the lender 
of.the funds. 


sy Significance to note that our exe 
a wide divergence in the estim 

revenucs eee the first year speration, Since the appl 
form does not reguire 
support estimates, it canno 
before us whether these zn 
from the same market are realisii 
in methods of proposed opera 
in revenues. Thus, with resp 
of only $86,000 whereas ures anal 
Boston, United Artists estima 
Integrated estimates $150, 0 coon 00. For la ‘ier eee 
casting estimates $200, 990.00 whereas l 1 1 ing estimates 
$300, 000 (and United Artists pricr to withdrawa its Clevelan 
application estimated $250, 009. 00 - ane same as its imd 
In a showing of financial qualifications when ane 


stock subscriptions, we require eviden 

in fact have adequate funds with which ¢ 

when an applicant relies upon a loan, we Erne 
that the lender can and will make such loan; wi 
upon credit for the purchase of equipment, to de pai » monthly 
installment plan, we require evidentiary p roof that the vipment 


manufacturer will extend such credit, When, as 2n Bpplicant 
for 2 UHF station in a three-VHF market relies uj cified expected 


revenues for continued opexation, it is equally import ant 
evidentiary proof that there is a reasonable likelihood of the 
obtaining that revenue. 
| 
17. We believe that a determination of which, if dny, of 
these applicants’ estimatcs as to anticipated revenue are realistic 
can be made only after a hearing in which ail of the relevant matters 
are fully explored. The applicants w 3 have an opport tunity to develop 
and support the vepresentations they have made with respect to their 
estimated revenues. Pertinent thereto are the expecte ed rate te of UHF 
set conversion, the potential of this medium for attracting, advertising 
revenues in the light of newly dev eloping circuinstances, and the 
challenges which a new UNF facility ina th SRE market wil) face. 
Through the adjudicatory process, the 2] pplicants oe may be 
tested and their weaknesses, if any,exposed. Informatio Wwhick withstands 
the test of cross-examination and which establis ee re nably 
dependable statistical probabilities ould substantiate fh pplicants' 
representations as to expected revenue, and constitute = s not only 
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for the dispos = aS . letermining 
whether we should require > applicants seeking facilities in 
ns affiliated with 


ingenuity and 
be utilized in 
revenues. These 


programming i i > network programming. Information 
. e type of advertisers who would 

be eattractec i i without network affiliation, and 

vertisers in the proposed 

ht on the issue. Applicants 

o ascertain the revenue 
potential of the such as a canvass of advertisers. 
it must be e , however, that the factors upon which an 


applicant rei hing 2 conclusion as to projected revenues 
should be disclosed the record. 


actor for consideration is the period for 
which proj revenues should be required. We are not satisfied 
thet estim i first year of operation will suffice 
because of od required for set conversion. In 
ur Report 
loption of rules with respect to the transfer 
we noted that "... experience has demonstrated 
stantially implernent the proposals 


2, 


2 uniform period should be fixed within 
or assignments would be regarded as raising 
: interruption" and we were “persuaded 


syjate benchrnark.'"' We are likewise 


=anda Transfers of Control, FCC 62-296, 23 


3, 1594. 


persuaded that during this interim period awaiting s turation, 


estimates of annual reveuuc Ss projected over z re eriod are 


essential in order to give the applicant an 
lishing the durability of its Propo sed cpere 
will disclose expectable trends in set convers 
potential which are not likely to be determina ble f the ‘asa ee 
only to the first year of operation. For the Peers , FeRsons, we 
conclude that estirnated annual revenues should be projected over a 
three-year period, 


ne 
io 
10 


: 

20. Manifestly, a determination 2s to reasonable likelihood 
of a continuing operation must rest on a realistic estimate of con- 
struction costs and operating expenses, as well as of operating 
revenues. Itis necessary, therefore, that each applicant disclose 
all factors which were considered in compu niin g g construction costs 
and operating expenses. Any substantial mis alculation jor under- 
estimation of costs for constructing and put ae 21g the proposed station 
into operation could reduce seriously the funds with whigh the appli- 
cant had expected to mect intial operating expenses, and) also, 
materially increase payments which the applicant must mezke during 
such period, The record should reflect in detail the az mounts allocated 
for staffing, programming, fixed charges, and other expenses. With 
respect to programming, the evidence should est ablish a reasonable 
likelihood of effectuation with the funds allocated and available for this 
purpose. Elaborate plans for programming which far exceed an 
applicant's financial capability, or the cost of which would jeopardize 
its survival, add nothing to its comparative standing. The goal to be 
achieved is the commencement of service at the earliest possible time, 
followed by provision of a continuing service in the public interest. 
Only realistic estimates of anticipated revenues, operating expenses, 
and construction costs based on practical proposals, in the light of the 
obstacles which will be faced by the new stations, will establish whether 
an applicant has a reasonable likelihood of a continuing operation in the 
public interest, 


21. Further exploration by cach applicant into [the areas 
which we have outlined may disclose the need to amend the applications 
submitted, and fairness requires that the parties be accorded an 
opportunity to do so, The applicants in these three proceedings will 
therefore be afforded an opportunity to submit revised estimates of 
operating expenses during the first year of operation {or for a three- 
year period if deemed advisable) and revised estimates of anticipated 
revenues projected over a three-year period, In addition these 
applicants may, if they so desire, amend program proposals as to 


hours of broadcast, program content, or both. We also! wish to make 


advancee that 2n} 
would 

which 

true, 
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reliance is 


probabil: 


licants will be 
r program pro- 
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period of 30 days may be 

saminer. In the period 
ary studies relative to 
with respect to the 


minimum the expense of securing 
rein, the applicants may submit 
Some information, of course, 
sers and the estimated cost of 
ndependeat research of each 
portion of such data - for example, 
¢ the relationship of station 
work and non-network, to station revenucs - could be 
soint survey by the applicants in each of the respective 
oston, Cleveland. 


have carefully considered the argument 
to explore the basis for estimated revenues 
in the production of 2 mass’of meaningless information 
and conjectural. We disagree. If this were 
sent estimates of anticipated revenues would 
ngless also. In many types of proceedings, 
, evideace concerning reasonable statistical 
ive no reason why such evidence cannot be 
Federal Communications Commission , 237 F. 
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applicants to essi 
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9 / The limited authority to amend which we grant here does not 
modify our prior decisions in these cases denying requests for 
permission to arend in other respects. 
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24. For the reasons outlined above, we do not believe the 
precise issues requested by WER and United Artists will serve to 
provide the type of information we deem essential to 2 determination 
in these cases and their motions for enlargement of issues will be 
denied except to the extent they may be included in the action here 
taken. Similarly, the test suggested by the Broadcast Bureau is 
rejected because it would not accomplish our purpose. By the simple 
expedient of arranging for the deferment of installment payments or 
other fixed charges until the expiration of the first year of operation, 
an applicant could meet such a test with a showing not much different 
fromthat presently submitted. And, moreover, there would be no 
information conzerning the bases for estimated revenues and operating 
expenses which we believe to be vital to a determination of whether a 
continuing operation is likely under the circumstances of these cases 
(para. 19). On our own motion, we are designating additional issues ~ 
as set forth below. The issues designated herein apply to all applicants * 
in the three cases before us. The burden of proceeding with the intro- 
duction of evidence and of proof will be upon each applicant with respect 
to its own estimates, Any joint showings submitted shall|be considered 


as the evidence of all parties participating therein. 


ACCORDINGLY, IT IS ORDERED, This llth day of March, 1955, 

That the issues in each of the three proceedings enumerated above 
ARE ENLARGED, by the addition of the following issues;| 
i 
(a) To determine the basis of each applicant's (i) 
estimated construction costs, (2) estimated 
operating expenses for the first year of opera- 
tion (or for a three-year period, if desired), 
and (3) estimated annual revenues projected 
over a three year period; and 


To determine, in light of the evidence adduted, 
which of the applicants, if any, has demonstrated 
a reasonable likelihood of construction and con- 
tinuing operation of its proposed station in the 
public interest, 
| 


IT IS FURTHER ORDERED, That each ofthe parties to 
these proceedings IS GRANTED a period of 60 days from] the date of 
release of this Memorandum Opinion and Order within which to amend 
its application to include estimates of anticipated annual |revenues 
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eriod, and if deemed desirable, to 
ing expenses during the first year of 
period), and to revise its proposals 
content, or both 10/; that the 
ZED to allow an additional period of 
See regoing amendments; and that in 
nts to make the necessary studies, 
G proceed with Scene to the other issues. 


IT IS FURTHER -R ORDERED, That the hearing examiners 
in these three cases ARE AUTHORIZED to schedule a joint type of 


initial pre-hearin 8 conference for purposes of Sccuasine the prepa- 
ration of the required data. 


IT IS FURTHER ORDERED, That the motions of WEBR, 
Inc. and United Ar = Broadcasting, Inc., for enlargement of 
issues ARE DENIED except to the extent granted herein. 11 / 


FEDERAL COMMUNICATIONS COMMISSION * 


- 


Ue 4 


“7; LE OOS tg Lm Sis2: 7=D By aay 
fier / MAILED ie ove 


Ben F. Waple 
Secretary MAR if zB 2 1965 


wh iS Attachments tae Fr 


\ Released: March 12, 1965 
y 


*¥See attached Dissenting Statement of Commissioner Robert E. Lee. 


a 
10/ See Footnote 9, supra 


li / The petitions of WEBR, Inc., Cleveland Telecasting Corporation, 

~~ and the Broadcast Bureau to correct transcript of consolidated 
oral argument are granted and the transcript is accordingly 
corrected. 


BUFFALO APPLICANT | EXHIBIT A 

Burezynski, Jasinski, and Lund, ¢/b/a 

Ultravision Brozdcasting ket No. 15254) 

Total Costs of Construction 

Estimated Costs of Operation = lst Year 5 000.00 

Estimated Revenues - lst Year 000.00 

Financial Plan: | 
(A) Equity Capital (committed to construction 

ané operation of the proposed UHF station) : 


Shares or contributions by stock- 
holders or partners [000.00 3/ 


(B). Long-Term Debt Capital: (Committed to con- 
struction and operation of the proposed 
URF station): 
Equipment deferred credit 269, 
Loans by stockholders ox partners _ 60,000.00 
; 
Loans by banks or others 200,000.00 &/  / 
5. Cash Required for Construction and Initial Operation 200,740.10 5/ 


* Availability of Additional Equity or | 
Debt Capital: | 


(A) Earned Surplus of Operating Company 


(B) Loans by Stockholders, Loans by Banks or 
Others 


Hours of Operation 


Staffing Proposal 


Total Commercial Time (Percentage) 
Total Sustaining Time (Percentage) 


No. of Commercial Spots 
No. of Non-Commercial Spots 


ll. Percentage of Live Commercial 

Percentage of Live Sustaining 
l/ Burezynski and Jasinski each have a 45% interest, and Lund has a 10% interest. 
2/ Transmitter and studio space to be leased. . 


‘Footnotes 3, 4, 5, 6, 7 continucd on following page | 
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Footnotes 3, 4, 5, 5» 7 
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4/ A limited fines bse was designated by the Commission going to the 


sufficiency of the er for a $150,000 loan. A new letter has since 
- been supplieé. I 3 4. Ultravision petitioned on June 9, 1954 for leave 
7 


to acené its app neluge a. $50,000.00 loan from & private individual. 
The amendment was 2i by the Exeminer (FCC 64M-582, released June 23,. 1964) 


See on! Vaew Be 
wiew (FCC 642-433, corrected order released 


s/ n order, the Comission estimated that approximately 
$202,000 woul z 


6/ Although the pert= vsnip agze exs to further loans from the 
partners, there is no commitcent to make such loans. 


7/ Monday through Friday, 1:00 p.m. to 11:20 p.m; Saturday and Sunday, 
2:00 p.m. to ll: = 
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| 
| 
BUFFALO APPLICANT | EXHIBIT 2 
| 
i 
| 


WEBR, Inc. (Docket No. 


= | 
Total Costs of Construction $ 826,759.00 1/ 


| 
Estimated Costs of Operation - lst Year 395,000.00 


Estimated Revenues - lst Year : 86,000.00 
Financial Plan: | 
(A) Equity Capital (committed to construction 
and operation of the proposed UHF station): 
Shares or contributions by stock= 
holders or partners i 
~() Long-Texm Debt Capital: (Committed to coa@ 
struction and operation of the proposed 
UHF station): 
Equipment deferred credit 451,090.00 3/ 
Loans by stockholders or partners ; None 
Loans by banks ox others 1,000,000.00 4/ 
Cash Required for Construction and Initial Operation 474,509.00 


Availability of Additional Equity or 
Debt Capital; 


(A) Earned Surplus of Operating Company 
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Percentage of Live Sustaining 


1/ Land on hand. 
Footnotes 2, 3, 4, 5» continued on following page 
18 


It has 

ion as cash 
pital or surplus of WEBR, Inc. 

248 p.m 


Ww 
° 
7) 
3 

te 
ma 
te 
so] 
a 
iv] 


v 
4 
0 

ord 

toad 
Oe 
De 
or] 
i) 

G 
rs 

“4 
° 

H 

1H 

baal 
G 
o 
+t 

u 
0 
0 

” 
& 
° 


00 p.m. ‘to Ll 


es in Buffalo. 


ci 


32,000 of which 75% would be 


3 Sunday, 1 


Bal 
Ps 
o 
= 
De 


PLICANT 


le. 
4S pe 


y, noon to ll 


= hh ae 
Hovsever, 
S 


¢@ amount to $474,000.00. 


a3 
= Sature 


y through 


5/ Monds: 


Se 
Crd 


Cleveland Teleczstiny Corp. (Docket 
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i/ In the Commission's designation order (FCC 64-96) released February 22, 
1964, a limited financial qualifications issue was included conterning 
ability of certain stockholders to mect their loan commitments.) An amsncment 
was allowed by the Examiner (64M-266 released April 6, 19&4) which subdstitrted 
stockholders and revised stock holdings, showed $10,000.00 in new capital, 
and reflected 2 additional loan commitments from stockholders totaling 
$100,000.00. ‘The Board of Review affirmed (FCC 642-364 released July 9, 1954 
and the Comission denied review (FCC 64-803, zeleased Septexder 4, 1955). 
The figures set forth herein are therefore based on the amended/ application, 
Nevertheless, the limited financial qualifications issuc rerains in the 
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and buildings to be leased. 
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e2 UEF station is’ expressly limited to the amount ctatcd. 
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(no broadcasts on Sunday) o 27 
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EXHIBIT NO. 3 
ULTRAVISION BROADCASTING COMPANY 
DOCKET NO. 15254 


PLANNING THE CHANNEL 29 PROPOSAL 


zynski have been friends for many years. 
ears on the programs produced by 
asinski on WKBW and WWOL. ring the course of their personal and 


h radio and television broadcasting. 


Buffalo area. 
in an application for Channel 29, Buffalo. 

They went to Washington on January 30, 1963, and conferred with their 
Washington counsel about the problems and procedures involved in filing an 
application for Channel 29 in competition with the then pending application of 
the Board of Cooperative Educational Services, First Supervisory District of 
Erie County. uri he first week of February they came to a firm decision 
to apply for the channel. 

Starting in February of 1963 Messrs. Jasinski and Burezynski conferred 
frequently relating to what kind of program schedule they should provide and how 
they could best fill the program needs of the area. Both have been residents 
of the Buffalo area for many years and desired to provide a valuable program 
service geared to the needs and interests of the residents of the Buffalo area. 
They also explored possible places for an antenna location, including the Rand 
Building on Lafayette Square in downtown Buffalo and the Hotel Lafayette. On 


March 1, 1963, the partnership agreement was signed. On March 2, 1963, 
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Ulir 


avision 


Mr. Jasinski conferred with David Allen, RCA representative, about prospective 


equipment needs. 


As an experienced broadcaster and as majority stockholder of an 


applicant for an AM station, Mr. Jasinski had become familh 


expressed in the Commission's July 1960 En Banc Report or 


r with the policy 


ramming thet 


program proposals should be prepared 2s 2 result of two forms of consultation 


with area residents: “. .. 


receive the signal and who comstitute 2 de € public interest figure; second, 
g g 


consultation with leaders in community life--public officials, educators, religious, 


the entertainment media, agriculture, business, labor--professions 


eleemosynary organizations, and others who bespeak the interests which make 


up the community.” Mr. Jasinski gave a copy of this En Banc Report to Mr. 


Burezynski, who read it. 


Discussions were held between Messrs. Burezynski and Jasinski during 


March concerning the form the public canvass should take. They considered, for 


example, whether the survey should be by pest card or telephone, what program 


categories should be mentioned in the questionraire, and approximately how 


many people should be canva ssea. They decided to make the canvass by phone, 


. ‘ wad - 
partially because they could then set up a particular period over which the 
| 


survey would be made. 
| 


The tclephone survey was conducted between March 28, 1963, and May 13, 


1963. Phone calls were made to persons in Ruffalo and other communities in 
| 


the area to be served, including Niagara Falls. The sampling method followed 
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he top of every tenth column in the phone 
the next name in the column would be called, and 
so on down the column until 2 : ace The phone calls were made by 
Gertrude Burezynski . ¢ i*s wife), Susan Burezynski (his daughter), 
Michelle 3 i (d : i ’ ), Marie Jasinski (Mr. Jasinski’s 
Rita Kell, and Fran Allen. Promptly upon 


ale 


them to his daughters for ulation. tabulated results, based on 184 com- 


pleted questionnaires, were given to Mr. Jasinski by May 16, 1964. Mr. Jasinski 


examined the questionnaires and studied the tabulated results as part of the 


+ 


partnership’s effort to prepare @ schedule that would reflect the program needs 
and interests of the area to be served. i 

In March of 1963, Messrs. Burczynski and Jasinski also commenced a 
series of progr nferences with governmental, religious, educational, wel-~ 
fare, and other pr rent figures in the cover2ge area. The program contacts 
that were undertaken were designed to supplement the partners’ knowledge of 
needs and interests of the area; to ascertain the capzbility of various organizations 
to assist in public service programming; and to assure prorninent civic leaders 
of the desire of Ultravision to cooperate with them in servicing the needs of 


their organizations. 


The contacts with educationzl, religious, Civic, and other leaders in the 


area began on March 11, 1963. Through May 5, 1963, the partners held 40 


* The questionnaires will be supplied to other parties and the Examiner upon 
request, 
40 
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personal interviews relating to proposed programming. Reports of these con- 


tacts are contained in Exhibit No. 4. Since the advent of television broadcasting 
in the Buffalo area in the late 1940's, Mr. Jasinski, by virtue of his work in 
[ 


broadcasting in that area, has had innumerable discussions with area residents 


concerning program needs and interests, which contacts are not recorded in 
Exhibit No. 4. Messrs. Jasinski and Burczynski talked frequently during 
March, April, and May, 1963, concerning their contact activity, planning who 
| 
should be seen next and discussing with each other ideas gained from persons 
| 
contacted. | 
On or about March 18, 1963, the plan to lease space for studio, trans- 
mitter, and offices in the Central Terminal Building in Buffdlo became firm. On 
March 20, 1963, Messrs. Jasinski and Burczynski went to Washington to discuss 
UHF broadcasting with John Panagos, manager of WOOK- TV, Channel 14. 
Mr. Jasinski spoke for more than three hours with Mr. Panagos about program 
schedules, rate cards, and advertising. Mr. Burezynski at present during 


part of this discussion and the rest of the time toured WOOK-TV with the program 
i 


director, observing all of the facilities and watching the taping of a live show. 
Mr. Jasinski was also shown all of the station's facilities. 
As part of the over-all effort to gain full information concerning the needs 
and interests of the area, Mr. Jasinski secured from Dr. Reynolds of the 
University of Buffalo a large work prepared by various professors entitled “Urban 


Characteristics of the Niagara Frontier." Over a period of about three weeks 


in March and April, 1963, Mr. Jasinski spent approximately 15 hours reading 


l 
41 
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useful information and background that would assist 
Ultravision in p : sed programming. An abstract of the work 
is reproduced in these exhibits 


as Exhibit No. 5. 


In April of 1963, Mr. Jasinski also studied the program schedules of the 


three locel VHF stations from newspaper listings and from “TV Guide.” He 


saw that all of the VHF’s tended to have news programs at about the same time. 
He decided that Ultravision would serve a useful purpose by having frequent brief 
newscasts as well as more comprehensive 15-minute newscasts. He also found 
that not one of the VHF’s had a suitable program showcasing local talent. The 
need for a program giving local talent a chance to perform publicly before the 
television audience was also indicated by Ultravision’s program contacts (see 
contacts with Mildred E. Wolf, Michael Slominski, Edwin Grzankowski, and 
Sister Mary Angela). It was decided to provide such opportunities in Ultravision’s 
programming, and'this is done through such programs as “Youth On Parade” and 
“International Review.” 

From these various sources--the public canvass, consultation with arca 
leaders, the work entitled “Urban Characteristics of the Niagara Fronticr", 
the program experience of Mr. Jasinski, the personal knowledge of the partners 
of the needs and tastes of the communities to be served, and knowledge of the 
existing television service being offered in the area--the program schedule evolved. 
To illustrate the partners’ planning: There was only one roundtable local live 


program on television, which was produced in cooperation with the University of 
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Buffalo. Also, the contacts with civic leaders demonstrated @ need for the 


scheduling of programming providing an outlet for the discussion of problems of 
| 
the various communities in the area. Therefore, the partners decided to schedule 


” 


= 
“Issues and Answers.” Because of the substantial groups in ithe Buffalo area of 


| 
Polish, Italian, German, and Ukrainian extraction, it was decided to provide 
foreign language programming on @ regular basis on “Con 
Sunday, a service not being provided by any of the other Buffalo stations. 


applicant’s preparatory activities also indicated a strong nee 


a for programming 
| 


that would encourage preservation of the colorful traditions of the ethnic groups 
| 


in the Buffalo area, so “International Revue” is proposed for each Saturday. 


| 
Ultravision'’s application for Channel 29 was filed on May 28, 1963. On 


June 21, 1963, the Board of Cooperative Educational Services dismissed its 


worked at one time for WXRA, Buffalo, and both being Buff ilo broadcasters. 


During the summer of 1963, Mr. Jasinski spoke several times to Mr. Lund 
| 
(who was then working 2t WGR-TV) about the pending application of Ultravision. 


| 
Mr. Lund questioned Mr. Jasinski about the nature of Ultravision's program 


plans and Mr, Jasinski lent Mr. Lunda copy of Ultravision's application, which 


| 
Mr. Lund reviewed. Mr. Lund then expressed interest in becoming part of the 


| 
management team of a Channel 29 operation. He agreed with Messrs. Jasinski 


and Burezynski that the station should be devoted to serving the needs and interests 


of the residents of the area, At the end of August, 1963, Mr. Lund orally agreed 
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come 2 j ttner and to serve as General Manager of Ultravision'’s 
int was placed in writing by an “Amendment to 
Partnership & " signe eptember 4, 1963, making Mr. Lunda 10% 


partner and 


serve 2s the General Manager ofa television facility, 


ip receives the necessary authority 


mber 1963, Messrs. Jasinski and Burczynski 
continued to discuss th né other plans for Channel 29. Mr. Jasinski 
made an add: ntact during July, 1963, and two more during 
the first few days of September. Because of Mr. Lund’s interest in Channel. 29 
as a prospective 2 then his becoming a partner, he joined Messrs. 
Jasinski and Bur iin program discussions. They decided to expand the 
Sunday progrernmin; ir he air at 2:00 p.m. instead of 6:00 p.m. 


Among the programs added were “Church News and Announcements”, “Your 


Religion” (45 minutes lo starting at 2:15 p.m.), “Rural Frontiers”, and 


additional news. Mr. Lund approved the judgment of the other partners with 


respect to the weckday prog ramming, and no change was made in the Monday 
through Saturday schedule. 

Messrs. Jasinski and Burczynski had considered at various times the 
possibility of having an auxiliary studio in the city of Niagara Falls. Jt was 


resolved in the summer of 1963 to have such a studio as a mcans of providing 


, 


uw 


$32 
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greater service to the residents of Niagara Falls, a major community within the 
| 
proposed coverage area. Sucha studio could be the origination point for regular 


and special programming, and would give the station greater identification with 


Niagara Falls. It was contemplated that this would encourage greater coopera- 
| 


| 
tion by Niagara Falls civic groups with the station in its public service endeavors 
| 


and would also make the station more attractive to Niagara Falls advertisers. 


The auxiliary studio is discussed in Exhibit No. 15. The partnership's Washington 


| 
consulting engineering firm determined the equipment needs /for the auxiliary 


| 
studio and the cost estimates in Section III of the application form were corres- 


pondingly revised. 
On September 10, 1963, an amendment was filed to Ultravision’s applica- 

tion adding Mr. Lund as a partner and making the program and financial changes 

described above. In early December, 1963, Mr. Lund manee four telephone 

contacts which had the primary purpose of securing aiseumences of cooperation 

in Ultravision’s proposed programming. 


| 
The applications of Ultravision and WEBR were designated for hearing 


on December 27, 1963. The partners had had discussions at various times 
| 


| 
during 1963 about the desirability of having a council or committee that would 


| 
be composed of a cross-section of leading citizens who could make significant 
| 


contributions to the station's public service program activities. In 1964, the 


partners crystallized the composition with this committee. [The membership of 


this Community Service Council and its plans are discussed jin Exhibit No. 6. 
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efforts to crystallize the membership 
they had discussions during 1964 concerning 
decided that Mr. Jasinski shou!d write 
This task was assumed by him since 
ken part in the partnership program 
ound work from the very beginning 


artners’ 


intentions with respect to the 
In writing these descriptions, Mr. 
uch things as his own knowledge of the area and its needs, the 
decisions reached prior to the final program amendment on the nature of the 
program contact report material contained in Exhibit 
No. 4 te vey of the “Urban Characteristics of the Niagara 
Frontier. inski completed the drafts of the program descriptions, 
partners was called in Buffalo for May 10, 1964. In preparation 
for this meeting, Messrs. Lund and Burczynski reviewed the contact report 
materia] (Exhibit No. The mecting lasted approximately two and one-half 
hours. Mr. Jasinski rezd the descriptions out loud and discussion was held on 
them. Subsequent Mr. Jasinski made changes in the descriptions based on 
the discussion 
Ultravision’s three partners have read: Radio and Television Broadcast 
Primer; Communications Act of 1934, as arnendcd; “The Fairness Doctrine”, a 


public notice and aispeech by Cornmissioner Ford; “Editorializing”, an NAB 


booklet; the En Banc Program Policy Staternent of July 1960; the NAB Code; and 


an FCC document called “Use of Broadcast Facilities by Candidates for Public 


Office.” 4% 
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PLANNING THE CHANNEL 29 PROPOSAL 


1. Change the two sentences from page 2, line 


line 3, to read as follows: “The first name and phone numb 


- 334 


| 
| 
ULTRAVISION BROADCAS TING COMPANY 


° 
i 
i 


23, to page 3, 


er in each 


tenth column in the phone book was typed onto a master: list,| which was 


divided among the persons making the calls. If there was n 


® answer, the 


caller phoned the next name jn the list she had, and so on until a call was 


placed.” 


2. Change the sentence on lines 14 to 15 on pag 


@ to read as 


follows: “They decided to expand the Sunday programming by going on the 


air several hours earlier than 6:00 p.m.” 


3. On page 7, line 17, eliminate the phrase “45 minutes long 


. 


starting at 2:15 p.m." 
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CONTACT MEMORANDUM 


Person Making Contact: Stanley Jasinski 
Date of Contact: March 16, 1963 | 


Method of Contact: Personal 
| 


Name of Individual Contacted: Sister Mary Angela, O.S. F. 


Organization Represented: President, Rosary Hill College 
Address: Main Street, Snyder, New York 
| 
| 


Matters Discussed: Development fund raising campaign; participation 
in local live programs 


Interviewer’s Conclusions: 


| 
Rosary Hill College, a liberal arts college for women, has embarked 
\ 


on a development program to enlarge its facilities in the next 10 years. The 


| 
President of the College, Sister Mary Angela, feels that television could result 


| 
in a considerable number of people showing greater interest in helping the 
| 


college to attain its goals. Sister Angela feels that television would reach 

vast numbers of people who would be generous in Seoeicing the college with 
funds, donations, scholarships, etc. Rosary Hill College jis willing to produce 
on a weekly or monthly basis programs dealing with musi¢ andart. Professors 
and teachers would be willing to provide all the necessary material, props and 


films. The college glee club would enhance the program with live music, 


featured soloists such as piano, violin, trios and quartets, Rosary Hill College's 


| 
dramatic club with students from Canisius College would be willing to do 
| 


dramatic presentations. 
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1044 E, Delavan Avenue, 
Buffalo, 15, New Yorke 
March 5, 1964. 


Mr. Stenley Jasinski, President 
Seaport Broadcasting Company, 
119 Tristan Lane 

Williensville, 24, New York. 
Dear Stan: 

Danny and I wish to redeem our stock holdings in Seaport 
Broadcasting. At present, we have undergone considerable 
business expense constructing our new building, and we find 
we need more available ready cash to complete our building 
expansion. 

We respectfully submit our resignations as members of the 
Board of Directors of Seaport Broadcasting Company at this 
time. J ; 

Sincerely, 


/“‘knthony/M. Glieco 


AMG/g 
ccs Treas.-Sepport Broadcasting Cod. 
4 - ~ 
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Merch 20,1964 


- 


Messers Anthony & Daniel Gliece 
1044 E. Delavan Avenuo 
Buffalo 15, New York 


Dear Tony and Dan: 


. Since you have both told me by letter and 
telephone that you want to resign from Seeport Broadcasting 
Corporation, I feel that you should be eble to do se without 
further delay. Therefore I am enclosing a checx in the amount 
of $4,075.00 which is repayment of all the money each of you 
has contibutea to the companys This means that you ho longer 
havo any connection with Seaport Broadcasting Corporation as 
a stockholder or directore : 

Please acknowleége receipt of the check and 
indicate your agroement with this letter by signing below 


“All of us in Seaport regret that you have to 
resign, but we know it is for business reasons and re all 
wish you ovory successa SOLS P 


Sincerely | 


Lat blow 


- Anthony } eco 


Daniol Ne Glieco 


—paniol N. 000 
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BOARD OF OLRECTORS 


March 20th, 196% 


Meeting was called to order by Stanley Jasinski, President, 


at the offices of the corporation at 119 Tristan Lane. He 
informed the directors that ANTHONY m. GLIECO presented a letter 
of resignation es director of SEAPORT BRGADCASTING CORPORATION 
and he and his brother, DANIEL GLIECO wished to sell their 
stock and they would no longer be stockholders of thea corporation. 
Then upon motion duly made end seconded, the resignation 
of Anthony Glieco wes ecceptec with regret and the secretary 
was instructed to attech the letter of resignation and of 
- acceptance to the minutes. 
There being no further business the meeting was adjourned. 


Dated the 20th day of March, 1964, 


stte ie Yee 


William M, Stypowany, secy. 


ee a nn a rn ne ee ence 
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296-5151 March 23, 1964! 
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CABLE AOORESS 
“WASHLAW" 


Mr. Stanley J. Jasinski 
119 Tristan Lane 
Williamsville 21, New York 


Dear Stas: s. 
" The enclosed letters from the Gliecos to you and from you to 
the Gliecos, relating to their stock interest in Seaport Broadcasting 
Corporation, should be kept as part of Seaport’s corporate records. I 
have made copies for our files. Thanks for seading them to me. 


Sincerely, 


yon 


Vincent B. Welch 


Enclosures (2) airs nae 
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EXCERPTS FROM PROCEEDINGS IN RE 
APPLICATION OF SEAPORT BROADCASTING CORPORATION, 
FCC DOCKET 14035 
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_ SEAPORT BROADCASTIN 


~ DOCKET NO, 14035 


OPERATIONAL INTEGRATION 


Seaport Broadcasting Corporation is convinced 
‘> 


serve the public interest and to assure the successful ope 


radio station is by complete integration of ownership and 

has six stockholders, all of whom will be active in 

the proposed station. 
Stanley Jasinski, 


Corporation, and owner of 5 


to his duties as General Manager of the proposed station. | 


Lee Forster, 
Seaport's stock, will devote full time to his duties as Pro 
proposed station. He will also serve as an announcer. 

William M. Stypowany, Secretary, Director, 
owner of Scaport’s stock, will serve as Continuity Tees 
station. In addition-to his duties as Continuity Writer, 
periodically assist th 
of educational programs. 


as Director of Audio-Visual 


duties. His present position 


2,6 per cent of its stock, will 


Vice President, Director, and 10,5 per cent 


M: 
e Program Director in the developm| 


He will devote a minimum of 28 hours a we 


G CORPORATION 


th 


| 
| , 
yat the best way to 
| 

ration of the proposed 
oP 


eration, Seaport 


the day ito-day operation of 


President and Director of Seaport Broadcasting 


| 
devote his full time 


owner of 


am Director of the 


gr 


and 10.5 per cent 


for the proposed 


r, Stypowany will 


ent and presentation 


ek to his 
|Education for the 


4u031- 3 


2 
Lackawanna Public Schocls will permit him to spend three to four hours daily 
in the execution of his duties with the proposed station, and, if need be, he 
will devote full time on Saturday and Sunday of each week thereto. 

Alois F. Lazewski, Treasurer, Director, and 10.5 per cent owner 
of Seaport’s stock, will devote full time to his position as an announcer for the 
station. 

Anthony M. Glieco, Director and 7.9 per cent owner of Seaport’s 
stock, will devote full time to his duties as the Sales Manager of the proposed 
radio station. In addition to his regular duties as Sales Manager, he will 
periodically assist the Program Director and announcers with entertainment 
programming, especially that featuring live and recorded music. 

Daniel'N. Glieco, owner of 7.9 per cent of Seaport’s stock, will 
devote full time to the proposed radio station. He will regularly assist with 
the bookkeeping and in the sales department and will periodically assist the 
Program Director in the development and presentation of agricultural pro- 
grams. He will also serve as Liaison between the station and the Program 
Advisory Board. 

Thus 100 per cent of Seaport’s stockholders will be integrated into 


the proposed operation. Five of the six stockholders, holding a total of 89.4 


per cent of the stock of the corporation, will devote full time to Scaport’s 


activities, and the remaining stockholder, William Stypowany, will assume a 


responsible staff position. Three stockholéers, Messrs. Jasinski, Forster, 
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ani Ss 


and Lazewski, 


them extensive broadcast experience. 


holder, has been engaged ina closely related field. 


} f the fact that one of Seaport, 


industry\standard), taking the minimum numb 


for the stockholder nd multiplying Ne result by his p 


holding a total of 73.6 per cent of Seaport’s st 


Mr. Stypowany, a 10. 


stockholders plans 


bck, bring with 


5 per cent stock- 


er of} 


er cent o\\ownership» 


| 
with a minimum of 28hours per 


integration for Seaport of 90\7 per cent. 


onstrated \n Seaport Exhibit No. 


completely integratey now. All bf them have taken 2 


aratidn of Seaport's 


ve taken a number of steps 


ssume their reshactive 


rt’s stockholders excep 


-e on its Board of Directors where they will cont 


\ 


the a of station\policy. 


application and the instant exhibits\and 


responsibilities. In addi 
| 


\ 


17, the stockholders are 


active part in the prep- 


as is made evident 
to batter prepare.them- 
ion to specific 
t Danie Glieco will 

| 


inue to actively partici- 


~40— 


The following chart graphically illustrates the extent of Seaport's 


integration: 


Name of Stockholder 
and Position Held | 


Stanley Jasinski 
President, Director 


Lee Forster 
Vice President 
Director 


William M. Stypowany 
Secretary, Director 


Alois F. Lazewski 
Treasurer, Director 


Anthony M. Glieco 
Director 


Daniel N. Glieco | 


Percentage of 
Ownership 


52.6 


Proposed 
Position 


General Manager 


Program Director 
Announcer 


Continuity Writer 


Announcer 


Sales Manager 


Bookkeeping, 
Sales, Liaison 


Hours per 
Week* 


Full time 


Full time 


28 hours 


Full time 


Full time 


Full time 


*Minimum average hours weekly to be devoted to the proposed 
operation. “Full'time” indicates a minimum of 40 hours per week. 


. CONTACT MEMORANDUM 
SEAPORT BROADCASTING CORPORATION | 


Person Making Contact: ‘Stanley Jasinski 


Date of Contact: July 20, 1960 Method: Personal 


Name and Position of | 
Individual Contacted: Sister M.. Angela, President 


Organization: Rosary Hill College 
Address: Main Street, Snyder, New Y 


Subject Discussed: Educational and Discussion Programs 


: DISCUSSION NOTES 
Sister Angela and I discussed the ways and means by which our Pao} 
station could best help promote dramatics. Rosary Hill College is primarily 
a liberal arts college, s0 we concentrated on the manner te which the proposed 
station could assist the college and its students with live dramatic presentations. 
_ From the conversation, I also understood that the facilities of this college would. 
| 


be at our disposal since we could help further a lively interest in the arts in 


general and in dramatics in particular, 


POLKA BEEHIVE 


Type: Entertainment 

Classification: Recorded-Commercial 

Time: 4:05 to 5:00 p.m. , Monday through Saturday 
Description: 

“Polka' Beehive” is a program that will feature recorded polka music 
by various American and European artists. A sizable amount of public service 
will go into the over-all planning of this show. Periodic interviews with visit- 
ing celebrities ad well as reviews of musicals, plays, and concerts, will also 
be included in the format. 

From ‘conversations with people in the Senearine and Depew 
communities, Seaport hae concluded that “Polka Beehive” will be well received 


by the listening public. 


INTERNATIONAL HOUR 


—— 


Type: Discussion 
Classification: Live-Sustaining 
RIS 
Time: 2:05 to 2:45 p.m., Monday through Frid 
205 to 3:00 p. m.,. Saturday 
; Rizo 
Description: 
The “International Hour” is a community service to foreign-born 

people and their families. Seaport-is-mindful thatthe population ofbancaster- 
_and Depew is composed mainly-of people-of Polish,German, Ukrainian,—end: 
Atalian_origin. _Amongthe-vther-Old_ World countries and_sections represented 
in the community_are-Gzechoslovakiay;_Hungary;the Baltic areas, and 

— | 

: 

Scandinavia. . Seaport feels that the the ethnic background of the citizens 

it desires to serve should be considered in the scheduling of its programs. 
Accordingly, the “International Hour” was scheduled, together with such 
programs as *Polka Beehive”, in recognition of the heritage of its listeners. 

The “Discussion” segment of the “International Hour” will be 

fiftecn minutes in duration (except on Saturday, when it will be thirty minutes 
in length) and will immediately follow "Music Of The Worldi * This portion 
will be used as the vehicle for a variety of programs dealing with the various 


nationalities represented in Lancaster and Depew. 


Seaport is confident that it will encounter no difficulty in obtaining 


source material and receiving whole-hearted cooperation from local organ. . 
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izations in presenting this program. For example, from its conversations with 
Mrs. Elizabeth Penefidline, Executive Director of the International Institute 
in Buffalo, New York, Seaport has concluded it can rely on the Institute to 
participate in the over-all planning and execution of this program. There are 
a great number of area people engaged in the various programs of the Institute, 
such as the folk choruses, chamber music ensemble, acting guild, debating 
club, instrumentalists, and the like. Whenever desirable and possible, Sea- 
port will enlist the assistance of members of the International Institute in an 
endeavor to present a true picture of the musical heritage and other char- 
acteristics of the particular country under discussion. In fact, Seaport intends 
to originate some of its “International Hour” programs at the Institute. Such 
programs will be taped and edited for broadcast. 

A nurnber of other local organizations and individuals have been 
contacted regarding this program, and Seaport intends to make this hour 
of its broadcast day available to all groups who have a desire to make it a 
worthwhile community service. Discussions will range from international 
music 2nd culture to the activities of local groups whose members are com- 


prised of the foreign born. Care will be taken not to offend any nationality, 


religion, or sect. Fellowship among all nationalities will be the central 


theme. 


Seaport’s General Manager, Stanley Jasinski, who speaks a numbcr 
of languages fluently, will regularly serve as Master of Cerermonics on the 
“International Hour” show. He will algo serve as its commentator, pancl 
moderator, and interviewer. He will introduce the guests and will actively 


participate in the discussions. 
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TESTIMONY OF STANLEY JASINSKI, 


NOVEMBER 14-17, 1961 (Tr. 1458-2025) 


CROSS -EXAMINATION: 


Q [By Mr. Plotkin] In what capacity will Mr. Lazewski be associated 
with your station? 


A 


Q 


Q 
A 


PRESIDING EXAMINER: Will Mr. 


Announcer, and also help in writing. 
Is that going to be a full-time job? 


Yes, sir. 


| 
He will have no other activities anywheres outside the station? 


No, sir. .-- 


| 
Lazewski be expected to spend the 


normal full working week on the station in connection with/his station 
employment? 


THE WITNESS: Yes, sir. 


PRESIDING EXAMINER: In other words, Monday through! Friday he will be 
engaged full-time in station activities; is that correct? 


THE WITNESS: Yes, Sir. .-- 


BY MR. PLOTKIN: 
You mean he will only work five days a week? 


No, I don't think he will work five days a week. 
in a normal 40-hour week. 


| 
| 
'T think he will put 


* AEA | : 
He might have other activities then above the 40 hours; is that 


what you are saying? 


I can't answer that, Mr. Plotkin. I don't know 
or not. 


Did you have any discussions with him? 


No, sir. 


whether he will have 
| 


Q 


A 


162 


as to what commitment he is 


will put in a full week's work for 


week, or does it mean more than 40 


. . .(Tr. 1466-8) 


What is'Mr. Anthony Glieco's position going to be with your station? 


be sales manager. 


& 40-hour-a-week, full-time job, or will the sales 
er be expected to spend more than 40 hours ? 


ay it would be a minimum of 40 hours. 
ny hours more? 
It is possible; yes. .-- 
Does he, if you know, does he intend to sever his working 
connections with the Sunoco station? 


Yes, sir. y l can say that he is ready to sever his 
connection. 


Well, ready to -- does he intend to do so? 


Yes, sir. 


PRESIDING EXAMINER: Does he have an interest in the Sunoco station? 


THE WITNESS: Yes, gir. 


PRESIDING EXAMINER: Do you mean by your answer to state that he will 
sever his ownership interest? 


THE WITNESS: I don't know, sir, if he would sever his ownership intercst. 


& 


PRESIDING EXAMINER: You were referring to his working time? 


THE WITNESS: Working time; yes, sir... . (Tr. 1469-71) 


You intend to continue in your employ with wWOoL after Seaport 
gets a grant? 


No, sir. 
You intend to leave? 
Yes, sir. 
Will you have any other business activity ? 
No, sir... . (Tr. 1531) 
% * * 


Before returning to WWOL, I wanted to turn for la few minutes back 
to a problem we were discussing yesterday, andj that is the policy of 


Seaport with respect to certain matters. 


Does Seaport have a policy with respect to a maximum amount of 
time that it will permit for any single commercial spot announcement? 


Yes, sir; 1 believe it is not more than 60 seconds. 
Well, I would rather know yes or no, and Jam not challenging your 
memory. 
Would you look and see and tell me what is Seaport's policy on 
that, if there is any? 


I can't recollect right now. If I may go through/the exhibit -- 


Yes; would you please. 
Yes; all I can state, Mr. Plotkin, is that Seaport will be a 
subscriber to the NAB Code and, as such, we will follow the 


practices of NAB... . 


Will you follow the same policy on that score at Seaport Broad - 
casting Station as is being followed on the programs on WWOL 


where you are the disc jockey? 
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understand your question, Mr. Plotkin. 
ir to assume that commercials of the same 
on WWOL programs where you are 
ilized on the Seaport station? 

A 

PRESIDING : 2 answered it. Just answer the question. 

q 
BY 


What will be the policy on the Seaport station with respect to that, 
to 2 commercial spot announcement? 


Not to be over 60 seconds in duration for a minute spot. .- . 
(Tr. 1569-71) 


What is the policy of Seaport with respect to the number, the 
umber of spot announcements in any 15-minute period? Do you 


the spot announcement? 
Length? 
Yes. Duration. 
No, they will be 60-sccond spots. 


But suppose you have 30-sccond spots, you will only utilize three? 


Yes. 
A spot is a spot? 


A spot is a spot whether it is 20, 30 or 60 seconds. 
(Tr. 1577-8) 


Now, do you have a policy, and by "tyou'' I mean|Seaport -- does 
Seaport have a policy as to the maximum amount of commercial 
continuity that will be permitted in a sponsored program, if you 
have a sponsored program? 


Yes, sir. 
What is that policy? 


One and a half minutes in a five-minute period, pnd no more than 
seven minutes in a 60-minute period. 


60-minute period? 


60. | 


You are referring to the standards set forth on page nine of the 
NAB Code? | 


Yes, sir. ... (Tr. 1583-4) 
BY MR. LOVETT: 

| 
Well, are you going to continue your activities now after you receive 
a grant here? Are you going to continue your program that you 
have presently? 
No, sir. 

At WWOL? 
No, sir. 


Those will be dropped? 


Yes, sir. 


y~ 
¢ 4 GR 


VAu hw 


on the new station? 


d it on a Monday through Friday basis four to 


me, in your opinion, is it 
audience, Polka Beehive? ... 


gram is in the English language, 
not to one particular nationality; 


persons who listen to } 


IDING EXAMINER: i y recollection of your testimony 
programs on your proposed 
THE WITNESS: No; Polish-speeking programs? 
PRESIDING EXAMINER: Yes. 


THE WITNESS: We have plans for representing ethnic groups with pro- 
gramming, but not Polish pro 1S; no, Siz. 


ng, 
BY MR. FINCH: 


Q Not specifically Polish programs? 


A No, sir. 


PRESIDING EXAMINER: When you say ethnic groups, would these by 
Y ¥ & P y 
programs conducted in English for these ethnic groups? 


THE WITNESS: Very likely; yes, sir. 


~ Js - 


| 
PRESIDING EXAMINER: It might be Polish music or history of Poland 


or something? 


THE WITNESS: Yes, sir. We do have an international hour that will 


feature that type of program. 


PRESIDING EXAMINER: I sce. 


A 


BY MR. FINCH: 


Will the announcer on your International Hour speek the English 
language at all times? | 


I would say, yes. In the case where this would call for -- where 
there would be visitors at the International Institute who speak a 
particular language, whether it is Polish or German or Russian, 
we try to accommodate them in that fashion, too, although there 
would be an English translation along with the conversation or 
discussions. | 


When you say visitors, you mean out of state and out of country 
visitors? 


Yes, sir. 
In other words, foreign visitors? 


Yes, sir. 
‘ Inn 

In other words, just because someone was of Polish, German, or 

Lithuanian extraction, and happened to be bilingual, you wouldn't 

have a speaker speaking Polish rather than English? 


No, he would be speaking English. .. . (Tr. 1801-2) 


\ 

PRESIDING EXAMINER: I would say in light of the witness' testimony on 
the proposal, I am not too sure that this becomes relevant at this time. He 
doesn't propose a Polish program as such under the proposal. 


MR, FINCH: I believe that is International Hour, your Honor, in its 
description indicates that certain foreign visitors are going to appear, and 
forcign visitors, it was my assumption, that they could actually be exiles 
of a certain government, et cetera, and that you might end up with some 
Polish, Lithuanian, German type of broadcast, I was just trying to fill 


the record. 


I understood the testimony to be in the event 
were any such remarks, even though 


t English broadcast on your 


posal; yes, sir. 


you commence operation, I mean how 
your first three months of operation, is 


Just ag we have outlined our program schedule, sir... . 


tion to program for these groups in any 
ir own native tongue, any of these minority 
peaking their -- 


s designed specifically for these? 


I believe we cover that with our International Hour for these 


And that covers all the groups in a package, right? 


It is not your intention to program predominately for any one of 
these groups? 


No, sir. 


Could'you tell me whether WWOL at this time carries anything other 
than Polish language broadcasts? Do they have any other minority 
group broadcasts? 


Yes, sir; they dow... 


i Cael fra 
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| 

Other than the Negro programs, are these progrems done part 

in the native tongue, the native language? 

| 


Yes, sir, they are. 


In your 30 years of experience, approximately 20 of them with 
foreign language type broadcasts, end in light of|your background 
with foreign language broadcasts, why are you not proposing 
foreign language broadcasts for your present proposal? Do you 
feel there is a need in the service area of Lancaster and Depew 
for such programs today or not? 


I believe we are covering that field, Mx. Finch, | with this 


{ 
| 
| 
| 
International Hour. | 


In other words, the parties or the guests come ¢ither from exiled 
governments or visiting foreign dignitaries, educators or whatever 
they might be, to have them there speaking in their native tongue, 
supplying translations, would supplement whatever need -- 

I believe so; yes, sir. ... (Tr. 1824-5) 


* “ 
od ~ 


i 

j 

| 

| 

a | 
x | 
| 
| 


REDIRECT EXAMINATION | 


Q [By Mr. Morgan] I would like to invite your attention to Seaport Exhibit 
No. 13, being the description of the staff positions, and to Seaport 
Exhibit No. 15, relating to operational integration. 
| 


Will you refer to those exhibits, please. 
Have you referred to them, sir? 


Yes, sir. 


Is there any doubt or reservation in your mind that the commitments 
: : . . 

Seaport has set forth therein will be fulfilled by! the applicant 

Seaport? ... 


THE WITNESS: None whatsoever. . + + (Tr. 1941-2) 


| 
| 
| 
| 
* *& = | 
| 
You have been, in light of the numerous questions asked you 
: — | : 

concerning your programs produced at WWOL, and the practices 
on those programs, and so on and so forth, and I will ask you is 


there any relevance between your programs at 'WWOL as programs 
and the proposed programs of Scaport Broadcasting Company ? 


71 


_ 1626 


the form of the question. Whether there is any 
You cana SS him whether there is any 


f “connection” is better, connection. 


Explain yo 


programs I am now producing or any 
at are on WWOL are reflected in the Seaport 


are none. 

ration of Seaport Broadcasting Corporation is it this 

s proposal that the practices, procedures of WWOL are 
plied in the operation of Seaport? 

Seaport has, in my estimation, one of the finest program 


MR. PLOTKIN: I object, Mr. Examiner. I object, and ask that that be 
stricken. 


PRESIDING EX I will strike the answer as not responsive. Would 
the reporter read i : 


(The question was read by the reporter. ) 
BY MR. MORGAN: 
Q Please answer the question without any culogy. 
MR. PLOTKIN: Mr. Morgan, before he answers it, if I may, since you 
and I are in the same area on this, you mean with respcct to Jasinski -produced 


programs; do you or not? 


MR. MORGAN: I mean the entire area of operation. 


MR. PLOTKIN: All right. 
THE WITNESS: No, sir... . (Tr. 1950-1) 


RECROSS -EXAMINA TION 
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Q[By Mr. Plotkin] Are any of the programs on WWOL that are Jasinski- 


THE WITNESS: No, sir. | 


Q 


produced at the present time, any of those going to be on the 


Seaport station? . 
| 


I am speaking of the Jasinski-produced programs during this 

current period. I mean none of the present Jasinski-produced 
programs of WWOL will be transferred to the Seaport station, 
is that correct? 


That is correct. 


And the format of the Jasinski-produced programs on WWOL will 
not be transferred to the Seaport station; is that correct? 


| 
That is correct. .. . (Tr. 1999-2000) | 


BY MR. FINCH, BROADCAST BUREAU COUNSEL: 
| 


I believe that you also testified that all your pro 


grams on Seaport 
: art . | 
would be broadcast in the English language, isn't 


that correct? 


That is correct, sir. 


Then you won't be translating English into Polish or have any 
semantic difficulties ? 


No, sir. . . .(Tr. 2009-10) 


in the day- 
and Director of Sea; w £ 52.6 per cent of the stock, will devote his 
full time to his Cuties < a of the proposed station. Lee Forster, 
Vice President, Directo 2 .5 per cent owner of Seaport's stock will 
irector. William Stypowany, Secretary, 
per cent owner will devote a minimum of 28 hours a week to 
ent and presentation of educational 
Lezewski, Treasurer, Director, and 10.5 per cent 


owner . e to his position as an announcer for the station. 


Anthony M. Glieco, Director znd 7.9 per cent owner will devote full time as 


N. Glieco, owner of 7.9 per cent of Seaport's stock 
will also devote full time to the proposed station. Thus, five out of six of Seaport's 
stockholders and directors will devote full time to its proposed operation and the 
other stockholder will be substantially integrated into the day-to -day operation. 

34. Seaport merits a strong and decisive preference in terms of the 
integration proposed, not only by reason of the percentage of ownership integrated 
into operations, but also by reason of the superior civic activitics and broadcast 
experience of thosc inte 


Programming 


. 46. On the basis of the comparative showing made,|Seaport must 


also be preferred in this criterion. As reflected by the record, Seaport's survey 


of the listening public and its consultations with community leaders indicated 
that a meaningful percentage of the program schedule should be allocated to 
| 


discussion and agricultural programs and it accordingly allocated 5.06% to 
| 


discussion and 7.74% to agricultural programs. WEXC, with nothing to guide 

| 
it except one Varco, Jr., slighted discussion programs by allocating only 1. 88% 
of its schedule to such programming and only 1.69% to agricultural programming. 


| 
WEXC, for a reason best known to itself, plans to have almost three-fourths 
| 
of its programming devoted to entertainment programs to the detriment of the 
. 
more important areas of programming. The following comparigon dictates a 


conclusion that Seaport would offer a more balanced program proposal: 
| 


Type Percentage 


— 


WEXC 


Entertainment 73.21 
Religious 2.88 
Agricultural 1.69 
Educational 2. 78 
News 14.29 
Discussion 1.88 
Talks 3.27 


As can be seen, WEXC proposes less religious, agricultural, leducational, 


discussion and talk programs and more entertainment pro rams than does Seaport. 
prog TORS 
| 


Had WEXC been more responsive to the real needs and preferences of the community 


it hopes to serve, its programming would have been more balanced. 555 
| 
| 


. 49. By sharp contrast, Scaport's proposed programming, based on 


careful planning, snow tal balance and reflects that it was tailored to 
effectively serv needs and interests of the area. The detailed planning of 
ss demonstrated in the 6l-page exhibit that is a 


s": pp. $9 to 107, supra). Seaport 


-arieties, religious programs for all faiths, 
programs t ; programs to utilize local talent, meaningful 
educational programs t will involve the active participation of local students 
and educators, well-rounded news programs that give preference to local news, 
discussion progrems that will provide excellent forums for the discussion of 
public issues, and live tal crams that lend 2 voice to community organizations 
ané@ which salute those leaders who warrant special recognition. One feature 
of the regular sc! 2 Seaport is its “International Hour", which was scheduled 
in recognition e high percentage of individuals of foreign extraction that make 
up the area Seaport hopes to serve. WEXC apparently ignored this important 


segment of the public even though the record contains considerable evidence, in 


the form of Seaport’s contacts, that such a program is needed and will be well 


received. 


ec 


50. In addition to its regular weck program schedule, Seaport submitted 
Getailed plans concerning the scheduling of special and remote programming. 


(See "Proposed Findings": pp. 107-109, supra). These plans included coverage 


special agricultural programs, musical programms, election broadcasts, broadcasts 


of Americanization ceremonies, sports activities, community ¢ 


special holiday pro gramming. 


ampaigns and 
| 


51. Based upon the amount and content of time to be devoted to local 


live programs, it becomes even more evident that Seaport is entitled to a 


preference over WEXC. Seaport proposes 44. 74 per cent live programming 


compared to 27. 34 per cent for WEXC. Live programs are the 


means by which residents of an area can be heard, pro and con, 


vehicles and 


ion topics of 


vital local interest and it is also the means of having active participation by 


educational, agricultural and religious leaders, as well as grou 


that represent the interests of the public to be served. .-- 


ps and organizations 


- I have two matters, 


ication for a UHF Channel in 
ing and I don't think he has 
comm ni pti 7% : acility and at this time he has 
committed } is time with the Seaport facility, I 
am wonéering if he ha idence which would conflict with this proposal 
here. 


MR. BLAIR [Counsel for Seaport Broadcasting Corporation]: Number one, 
he is not the applicent, he is a cholder in a corporation who calls 
itself Ultravision Broadcasting Company. 
exact percentage of Wh 't know. At this stage of 


not been : ret i has deen indefinitely set --- 
AINER: Postponed, you mean? 


date has been indefinitely 
hange date. Iam not prepared 


record is complete with respect 
to that phase of dine woul pose not only official notice but if 
we are going to , r the jobs or facts about Mr. Varco, 
where he now works, hi her moved from the area, J have about 
thirty or 40 diiterent ing HOU nt to bring up and document if we are going 
to reopen the record ona stive basis on Seaport and WEXC. 


If the record is open for such things, I would ask for a postponement 


so I could line up evidence I have in relation to the changes and circumstances 
concerning the principles of WEXC, Inc. 


I do oppose official notice of any evidence in any form with respect to 
comparative qualifications between WEXC and Seaport Broadcasting Corporation. 


MR. MARINO {Counsel for Broadcast Bureau]: We have no objections to 
the request since it is a request to take official notice of something that is within 
the Commission's knowledge wt the present time. 
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We would also remind the applicants, and I think they are well 
aware of this, that under the Commission's rules they have a continuing obligation 
to amend their applications and keep them up to date on essential areas. I can't 
say what are essential areas but this is a duty the applicants do have. 

| 
I just want to remind them of that duty of this EES but on the 


question of taking official notice, we have no objection. | 
| 
| 


MR. BLAIR: I would like to say, Mr. Examiner, with respect to just 
taking official notice of the fact that there is an application involvi ing Mr. Jasinski, 
that could be done I feel as late as the oral argument. As to that I feel that 
perhaps that is proper but to ask counsel with respect to the subsequent matters 
that may take place in the hearing, we feel that is very much out of order and 


oppose that strenuously. | 


| 

MR. SCHATTENFIELD: I am not asking fora definitive statement but 
one of the matters in which Seaport prevailed here was that 100 percent of Mr. 
Jasinski's time and his experience -- I don't say counsel has an obligation or a 
duty at this time, if he knows, but if there comes a time when Mr. Jasinski is 
going to devote ten hours 20 hours, or 30 hours a week to a UHF facility I think 
it should be known. I don't want to put Mr. Blair on the spot but I would like 
the record to show that if Mr. Jasinski is going to devote any time to this other 
facility it is going to oppose this integration proceeding and therefore, should be 
in this record somewhere. | 


If the Hearing Examiner will recall one of the |big parts of this 
proceeding with regard to our applicant was that Mr. Green's commitment, as 
such, to the Rochester group with which he was affiliated and which had filed an 
application at that time, had filed the application only for the Rochester chain. 
I would say as time has gone on the situation has become rather identical. 

| 
MR. BLAIR: I think it is officially in order to take official notice as to 
what Mr. Green testified as to Rochester and his participation. 


PRESIDING EXAMINER: Is there any possibility of getting a stipulation 
on these additional matters? 
| 
MR. SCHATTENFIELD: Ihave no problem. I just don't know if Mr. 
Jasinski is going to say he is going to spend no time, I will stipulate to that, or 
if he is going to spend 20 hours, I will stipulate to that but I am sure they don't 
know at this time. 
PRESIDING EXAMINER: You say you are sure they don't know. What 
do you. mean by that? , 
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e not figured it out yet. 


MR. BLAIR: We: djection to taking official notice of the fact 
he is part of the applicants e for ce UHF facility in Buffalo. Beyond that 
any type of allegation mostly 
Bes I don't think : t thi s particular proceeding. 


extent he says Mr. Jasinski 
was given to % x hat is one place where WEXC 


Yes, Mr. Marino. 


@ possible way of solving this problem 
would be to 2 the epplicants 2 certain amount of time to amend their 
applications So choose, to bring them up to date? If there hasn't been 
any essen it isn't necessary but if they have made essential changes, 
they do have t i¢ation. Since we are at a stage where we can close the 
record you may went to afford the applicants a brief period of time to check 
with their appli any essential changes have taken place. 


PRESIDING EXAMINER: 
evidentiary ee into whet 
prolonged extension of the proceed 
t if I do go into the taking of further 
evidence or take extensiv i notice that there is a good probability, or 
at least I surmise that from atement of counsel, that we are going to get 
into a retrial of the issues which I have no intention of doing. 

I have looke the conclusions that I made originally and it 
appeared or I found that the Integration factor there was not an overwhelming 
factor in any event and I ae some statements in evidence in which integration 
didn't play too important 4 role. 


Il am'not rewriting my decision, lam mercly stating an impression 
and Iam not derogating or taking away from anything I said in my original 
conclusions. 
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4 | 

The case was remanded to me for one explicit purpose and that 
is to take further comparative evidence on the Sidell application, That is about 
the limit of what I propose to do in accordance with the remand direction. I 
will, however, at least to bel think completely fair, or at leastias fair as I 
believe I ought to be at this time without completely reopening the record and 
expanding it further I shoud at the request of counsel for WEXC,/Inc., take 
notice that Mr. Jasinski is a stockholder in an application for a|/Buffalo UHF 

| 


television station. 


I don't have any data before me, none was stated, unless Iam 
mistaken. I will stand subject to correction as to just what percentage that UHF 
operation you will be involved in. 


MR. BLAIR: I say only that it is a minority interest. He does not 
have a controlling interest. | 


PRESIDING EXAMINER: Do you know the docket number of his 
application? 


MR. SCHATTENFIELD: Can we get the application down here? 
MR, MARINO: Do you have the docket number? 


MR. SCHATTENFIELD: No. 


| 
PRESIDING EXAMINER: The case was assigned to me and then reassigned. 
I don't recall the docket number. 


| 
MR. MARINO: Why don't you, possibly before the application, ask the 
applicant to submit this for the record? | 


i 
PRESIDING EXAMINER: I don't want to keep the record open, I want to 
close it today. I would rather take a recess and sce whether we could get hold 
of a copy of the application in the docket and read into the record today the 
indication of interest and that is as far as I am prepared to go. 


This is another factor, the television station is going to be 2 
Buffalo located station and the radio station is going to be located in Lancaster. 
For that reasonI don't know what the comparative coverage is} relative coverage 
is as between UHF and radio so I don't want to get into that angle of it. 


I have no indication -- let me strike that. 


It has been indicated, let me put it this way, that the intentions 
of Mr. Jasinski with respect to television, the amount of time,| and so forth, that 


resented to the Commission in any 


sea to go off on a hunt into facts which 
ing that hasn't been held from an 


MR. MAR : r and I think you can understand why 
that sometim ma ; said before we think these applicants 
do have al ligati 1eir applications amended and up to date. 
: epeat it again, I think it is time for the 
nd their applications and reflect these changes. 


en 


ect they may have in a comparative issue, 

S none, perha There is always the possibility that if you close 
the record and rel é t tial decision someone may come in for permission 
to enlarge upon their &DP cation and this is why I thought it might be wise to 
afford the applicants a shorter period of time to amend if they want to amend. 


PRESIDING EXAMINER: At this late date Iam not disposed to consider 
any amendments. 


MR. MA ARES - i ve have a choice. I think the Commission 
says if there he > nges, the applicants are obligated to point 
out these cheng 


PRESIDING EXAMINER: As of this date no one has proffered anything 
on that point and I am not prepared to keep the record open for someone who 
could have ar a before now and who might want to amend... . (Tr. 2426 -33) 
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Washington 25, D.C, 29193 


In re Applications ( 


WEXC, INC, Docket No, 11031 
Depew, New York ‘File No, BP-12793 


' | 
LEON LAWRENCE SIDEL Docket No, 11032 
Hamburg, New York . aN | File No, BP=13688 


DE-LAN, INC, ; Docket No. 14034 
Depew, New York File No, BP-1,06) 


SEAPORT BROADCASTING CORPORATION ) ~~ Docket No, 1035 
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Harry M. Plotkin, Gene A. Bechtel and Thomas Schattenfield, Esgs.y 
on behalf of WEXC, Inc,3 Eliot C. Lovett and Lee G. Lovett, ESOS -2 on 
behalf of Leon Lawrence Sidell; Niss Lorie M, Molnar, on behalf! of 
De-Lan, Inc.; Vincent B, Welch, Edward P, Morgan and Forbes W. Blair, 
Esqs., on behalf of Seaport Eroadcasting Corporation; and Kenneth A, 


Finci, Esq., on behalf of the Chief, Broadcast Bureau, Federal Communications 
mmission, 


INITIAL DECISION OF HEARING EXAMINER ISADORE A. HONIG ‘ 


Preliminary Statement 


| 
1. This proceeding presently involves the mutually exclusive 
applications of WEXC, Inc, (hereinafter "WEXC"), Leon Lawrence Sidell 
(hereinafter "Sidell"), and Seaport Broadcasting Corporation (hereinafter 
"Seaport"), each requesting a construction permit for a new Class III 
standard broadcast station to operate on 1300 kilocycles with a| power of 
one kilowatt, utilizing a directional antenna, daytime only, The application 


of WEXC proposes operation at Depew, New York, Sidell proposes operation at 
Hamburg, New York, and Seaport seeks authorization for a station at Lancaster 
New York,3/,,, _ ! 


yy. Seaport has established a Frogram Advisory Board of eight members as 
a representative citizens! bocy to furnish a verioiic review of its programming. 
The Board will act 2s a liaison between Seaport's management and the oubdlic ani 
its chief function will be to insure that the vrogram subjects and content maintain 
a continuing sensitivity to the public's needs, tastes, views, and moral standards. 
It is anticipated that the Board will neet at least four tines a year with 
Seapor's stafi. Seaport has selected eight iniividuals to serve on its Program 
Advisory Boar. : were selected as area leaders emong a variety of 
interests, inclucing mess, industry, agriculture, education, and religion. 
All of those selected reside either in Lancaster or Depew. The first formal 
meeting of the 3card was held on June 29, 1961 on which occasion there was a 
discussion, among other matters, of programming needs of the Lancaster and Depew 
communities, and the entire program schedule of Seaport was reviewods 


Progren Proposal 


* 100. Seaport proposes allocation of program time among the various types 
of programing as follows: 


Tyre Percentase of total broadcast time. 
Entertainers 55075 
Religious 4296 
Agricultural err 


Educational ~ 3.57 


News 13.10 
Discussion 5.06 


Talks 9.82 


100% 


~1,6- 


| 
‘¢ 101. Analysis of the program proposal of Seaport (Seaport Ex. 29) by 
class, ami data with respect to broadcast hours and announcements, are set 
forth below: 
AL | 
8 a.m 6 p.me= Other | 
6 p.m. 11 p.m. Hours 


Class 
Network commercial (NC) 


, Network sustaining (NS) 


«Recorded commercial (RC) 


tad 


Recorded sustaining (RS) 
Wire commercial (WC) 


aWire sustaining (WS) 


Live commercial (LC) | a 


Live sustaining (LS) 

° ‘Total commercial 
Total sustaining 
Complete total 

Proposed broadcast hours 
(per week) 


No. of spot announcements 
(SA) 


yNo. of non-commercial 
4 pov announcements 
(NCSA) 


Ere Pas pemant Deano 
SNCerTorai rs ns sro 


102. Se 
its typical we 
(Part II, Mon (Part III, Mon-Sat., 9:05 to 9:45 
aeme), desisned morning show", will feature recorded 
music in the popu} 3 : with emphasis on the instrumental tyve, 
interspersed with time signals. Weather reports, read and traffic condition, 
information, school closings, safety erogran features, special farm reports, and 
"Tass Dav 2 tors" will roumd out this program; Your Armed Forces Program 
(Mon-Fri., 10 10:30 a. m.), will consist of electric transcrintions of 
which are produwed by the verious branches of the 
Arad Services xinz (Hon-Fri., 10:15 to 10:30-a. m.) will 
feature a wide ve ic™, ranging from pops ani standards to 
semi-classical; Albu +, 1205 to 2:CO p. m.), will feature the 
Letest recorced albim rel The music will range from pops and musical 
comecy to foik music asc; Music of the Werld (Mon-Sat., 2:05 to 

215 p.m. and 2225 te « Sey Sun., 22:05 to 2:30 p.m.) will make up a 

tion of the progran & "International Eour™ that will be broadcast 
every afternoon except Sunday from 2:05 to 2:45. The music portion of this 
program will ercensess the music (recorded) of many lanis, with commentary 
prepared amé cresented by Seaport's General Manager, who will regularly 
participate in the "Internziicnal Hour" program; Tops in Poos (3:05 to 3345 
Dem., Mon-Fri) is a recorded music show featuring the best in nopular recordings 
ani primarily desiged to please teen-agers and young adults; Polxa Beehive 
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(Hon-Sat., £205 to @ program that will feature recorded polka 
music by various ax : 
Visiting cele ; wel «Ss Of musicals, plays, ami concerts will 


also se included in the - The ozd (Mon-Set., 5:10 to 5:55 pe me), 
is dasicel; ea for the ex. It features recorded music 
ami reports of tine, tenpereture, weather and traffic conditions; "This Day in 
History", saiety pro features, ard human interest stories in the news; 
Musical Interluie (Set., 10:15 to 10:30 a. m, ard Sun. 8:30 to 8:45 A 
presents fifteen minutes of uninterrupted recorded music in the pops and 
standard vein. Each Saturday will be cevoted to an artist ané/or orchestra of 
another decade. Althougn the Sumday version will also contain uninterruoted 
music, instezd of featuring pop arc stemiard tunes, it will be in the classical 
and seni-classical vein; Teen Tine Review (Sat., 11:05 a. m. to 12 Noon) is 
aedicated exclusively to the teen-ezers in the community. With a basic music 
format of poouler ard hit-parade tunes, teen-agers will be given the opnortunity 
to resort on fashions, social events, and future darces. Visiting teen-age 
celebrities will be encoureged to appear on the show. Many of these programs 
will originate from school auditoriums and local service club gymnasiums. Each 
week a teen-age couple will have the opportunity to assist the vrogrem host 

amd Gisc-jockey; Reguestfully Yours (Sat., 3:05 to 4:00 p.m.) is a weekly vrogram 
which is devoted to the misic (recorded) that listeners request through mail and 
telephone. Dedications will also be given for birthdays ard anniversaries; 
Country Music Jubilee (Sun., 6:05 to 7:00 a. me), will be devoted entirely to 
recorded courtry music; Music For Shut-Ins (Sun., 9:05 to 9:45 aem.), is 


RB Sircctly mainly to p 
B‘at home. Kessayes of good wich 
weeping with the religious mood of 
sontain instrumentels and recorded 
imusical groups; Classical Moments 
feature classical music played by out 
Melodies, (Sun., 1:30 to 2:00 p. m.)y 
dionular artists of the day. 
Mm rade up of instrumental 
‘yho will take the singe 
hildren's Hour, 
originate from the studio. Children up to 
opportunity to appear on this show. Stule 
im schools, and high schools will be request 
Mm annual scholarship award to the outstami 
MB sun., 4:05 to 4:50 p. m.), will feature r 
sommentary by college music students, 
ppembers Lee Forster and Anthony M. Glieco 
‘and will act as masters-of-ceremonies and 
“for this program will be performed by out 
Sommentary by the guests and panel mod 
‘nore meaningful and enjoyable to the list 
gaining more followers of classical music 
¢o 5:30 p- m.), will ordinarily be broadc 
some instances tape will be used to ac 


musi 


would not permit participation at the time sc 
inly adult 
and the surrounding communities. Opportunity 


Zevelonnent of local talent, and ma 


of adult music students, Dixielani bards, 
societies, church choirs, firemen's singi 
bugle corps. In addition to music 
‘encourage prose and poetry reading, Bible 


@rligious Programs 


103. 

which are to be presented on a 
5:05 to 6:10 a. m.) will consis 
clergymen from all religious faiths 
member of the clergy will offer a prayer 
message; Caleniar, (Sun., 7:05 to 7:15 a. 

N and will be presented with the collaborat 
,lancaster and Depew area, It will feature 


sustaining 
t of live 
in th 
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ttems of interest involving the many chur 
“re directly affiliated with the respecti 
7215 to 8:00 a. my, wil 
music which will include a s 


Although a large por 
c, it will also feat 
r's spotlight for the weck during 
(Sun. 3:05 to 4:00 p- m.) 


erator will be used to mak 


al renditions by local artists, 


services in the area, and will also include news of the 


1 feature forty-five mi 
oloist ami groups, 
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atients in area hospitals ard listeners who are cdnvalescing 
es from family and friends will be aired. In 

the Sunday vrogramaing, this program will 
selections by quartets, choirs, ant 
4n Music (Sun., 10:05 to 10:30 nes 
starding symnhony orchestras; sirlane 
will feature recorded music by phe 


other 
will, 


tion of the program will be 

ure one or two vocal artists, 
this half hour 5 

4s a weekly vrogram which will 

the age of 16 will be given an 

nts from local music studios, elementary 
ed to particinate. Seaport nronoses an 
ng verformer; Concert Hell Music Hour, 


ecorded classical music with 
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instructors, ami professors. Staff 


will produce and direct this nrogram 
panel moderetors. The musi¢d selected 
staming symphony orchestras. 

e the music 
view) to 

Sun}, 5:00 
although in 


ening audience, with 2 
3 Spotlicht on Talent, ( 
ast live from the studio, 


comnodate a performer whose schedule 


heduled. It is devoted to the 
talent, fron Lancaster, Denew, 
will be given for the particination 
country ami western combos, singing 
ng groups, school banis, and drum ard 
Seaport wild 


reading, and other similar readings. 
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Seaport proposes the following seven religious programs, all of 


basis: Thought for the Jay (Mon-Sat., 
and taved sermonettes by various 

e Lamaster and Depew area. The 

ami present a short inspirational 
m.), is a ten-minute religious newscast 
jon of all of the churches in the 

a complete run-down of church 
churches, as well as 
societies and organizations which 
cal churches; Hymn Time, (Sun, 
nutes of reconie? religious 

both vocal ami instrbmental, as 
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well an organints. ‘the regular announcer on duty will be in charge of the 
presentation, but he will be suided by suggestions of the Program Dicecvor 
amd the Program Advisory Soard, and by the commenvs ami suggestions of the 
Listening public; Favorite Spirituals (Sun. $:15 to 6:30 a. m.), which will 
feature fifteen minutes of recomied music selections in keening with the 
religious mood of Sunday morning; Protestant Church Services (Sun. 11:00 to 
12 Noon) will brosccast live church services to be broadcast each Sunday 
in collaboration with the Protestam churches in the area. ALl Protestant 
denominations in the Lancaster and Depew community will have an opportunity 
to participate regularly on 2 rotating basis; Catholic Mass (Sun., 12 Noon to 
1.00 n. me)» Because of the high vercentazge of residers of the Catholic faith 
that live within the community to be served by Seanort, it will nresent remote 
roadcasts of Eoly Catholic Masses riginating at the Catholic churches in 
Lencester ami Depew, New York. ALL of the area Catholic churches will be invited 
to participete on 2a regular pesis; Rosary Hour (Sun., 5:30 to 6:00 vo. mJ, will 
be supervised oy the radio department of the Diocese of Buffalo, with the Very 
Rt. Rev. dosech P. MacMahon officiating. The programs will consist of the lives 
recitation of the Resary by 2 group of students from the diocesan elementary 
and high schools ani colleges. Appropriate reading from the Bible ard Holy 
Apostles would de incorporated. On festive church occasions, local Catholic 
church choirs would supplement tne regular presentation. Roman Catholic 
organists from the area will also be heard in recital. 


104. Seaport preposes six ami one-half hours of agricultural programming 
as follows: Today's Almanac (Mon.-Sat., 6:10 to 7:00 a. me), is designed to 
incluée a wic r services to the farmer. Press releases end farm and 
home cocuze tair deans and faculties of the 
Agriculture enc Forestry Schools at Cornell and Syracuse Universities. The 
format will also incluce, Live ami taved interviews. Farm vrice quotations from 
the nexwiy organized Livestock Markets in Lancaster will be a daily feature on 
this program. Conmestarts ami wimers of locel farming comnetitions will be 
interviewed regularly. General market revorts will be aired and a comolete 
northeast weather rouné—-up will be broadcast. This series is intended to Keep 
the farmers ani agricultural organizations abreast of farm methods, ferm 
proolems, and farming trems, with snecial avplicetion t¢ those tynes of 
farming common to the local Comuunities and western New York. Research discoveries 
and imoiement develormems will be discussed by, qualified guests. The uniouz 
problens of the dairy farmer will be corbinually discussed am solutions sought. 
Long-range weather forecasts geared to assist the farmer with vlanting his crovs 
and protecting his fruit trees will be another resular feature of the vrograme 
Among the subjects thet will be covered will be sheep raising, livestock tending, 
forestry, soil conservation eam drein2zze, ami diversified farming. Packaging ard 
marketing procedures for eggs, vovltry, potetocs, vegetables, and the like, will 
be ciszussed. One regular feature of the nrogram will be teinform. the listening 
audience with respect to free circulars ami vamphlets that are available from 
the Erie County Farm Bureau and other agricultural and governmental agencies. 


105. Voices of fhericulture (Tues, Thurs., and Sat, 12:30 to 1:00 n. m.)> 
will feature live studio reports ard interviexs fron farm clubs amd organizations. 
The Tuesday program will be dedicated to the women who are engaged in some 
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segment of agricultural endeavors. ‘Women who are 4-K advisors or are; 
“connected with the Farm Bureau or other agricultural orgenizations will be 
BY invited to participate in discussion or interview-tyve presentations |to 
I discuss a wide variety of subjects including homemaking, food vrenaration, 
im planting, safety on the farm, consumer guides to buying market vrice|informa- 
BY tion on typical commodities purchased by farm families, exchange of recipes, 
and other such items, The activities of the local garden clubs end rose 
*societies will also be the subject of a permanent portion of the Tuesday 
in programs, The Thursday program will feature the men who are engaged in the 
windustry of agriculture. Local dairy farmers, courty agents, men engaged in 
cattle ami sheep raising, ami men connected with the Lencaster Livestock 
Markets, together with those who deal with the growing amd marxeting| of grain 
and feed, will be invited to varticipate in discussion or interview—pyne 
*presentations. The Saturday rendition of "Voices of Agriculture™ will be 
dedicated to the activities and accomnlishuents of the Future Farmers of 
aAmerica and 4-H Clubs. The program wes scheduled on Saturday so as nov to 
conflict with weekday school schedules. 


Educational Prozrams 
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106. Seaport will present the following four educational programs: 
whree R's Revort (Mon. to Fri., 3:45 to 4:00 p. m.). A live vrogran | 
desizned to give the students of local junior am senior high schoo. Ss an 
opportunity to report on their academic, svort, ani extra-curricular 
activities. Each day, Monday through Friday, a different student will 
“report. Such subjects as juvenile delinquency, the problem of news—_ 
im stand literature, violence on television programs, the difficulties of 
sobtaining nigher education, future fields of emnloyment, and the respon 
sibilities attendant upon youthful marriages will also be suggested jto 
the participating schools as matters thet could be explored, Future | 
Announcers Workshop (Sat., 8:15 to 9:00 a. m.), This program is designed 
to stimulate the interests of our youth in radio in general ani also is 
4 aimed at Launching the careers of those whose aptitude and interests draw 
m~ them to tris particular field of enieavor. This workshop will cover |the 
Mm numerous auties of the staff announcer. In addition, instruction in jvoice 
develoment, ad-libbing, and "personality projection" will be offered to 
the listening awiience. Students will be invited to visit the studig during 
the airing of this live show. Book Review (Sat., 10:30 to 11:00 a. m.), 
ewill feature guest librarians and educators of the lecal schools and public 
« libraries. The guest will review the best sellers aml other books that merit 
,Giscussion. From time to time, grouns of high school and college students 
will be invited to participate in the presentation with their viewngints and 
questions. Progress Renort (Sun., 10:30 to 11:00 a.m.), will be either live 
or taped, depending on the subject matter and participants, ami it will 
im cover a varicty of educational subjects. Local educators and administrators 
Mi will be invited to give reports, am, at times, a panel of educational 
leaders will discuss current problems with emphasis on the progress, if any, 
wade in each case. 


News Programs . 


107. Seaport has proposed the following news programs in its 
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Sizn On & News(Non-Sun., 6:00 to 6:05 a. m.), will be 
whe first newscast o jay encompassing national ani international news 
gdtained from a wire service and local news gathered ani edited by the station. 
Notices of local importance, such as school closings in inclement weather, will 

Ziso be given in this broadcast; News Hichlichts will be a capsule edition 

f local, national ané international news and will be broadcast for five minutes 

on the how 2s follows: 7:00 to 7:05 a. m., Mon.-Sun., 9:00 to 9:05 a. m., Mon.-Sun., ” 
40:00 to 10:05 a. my Kon.—Sun,, 11:00 to 12:05 a. m., Mon.-Sat., 1:00 to 1:05 
p. m., Mon.-Sat., 2:00 to 2:05 p. m., Mon.-Sun. 3:00 to 3:05 np. m., Mon.—Sun., ara 
4:00 to 4:05 p. 2.5 ¥Mon.-Sun. Local news will be gathered from police, fire and 
highway departments, am from among other sources. Reports of weather and temveratures, 
as well as traffic cemiitions during inclement weather, will be: included; Morning 
News Heel (Hon.-Fri., 8:00 to $:15 a.m.), will go into greater detail than the earlier 
Gapsule reports ami taped interviews will be fectured to give the stories behind 

he news. Scores amd schedulles in sports will be included, followed by a weather 
round-up, for the northeastern section of the country; World Kews (Mon.-Sat., 12:00 
Noon to 12:10 v. m.), will be a round-up of national am international news to be 

omoiled from a wire service; Niacara Frontier Renorts (Mon.—Sat., 12:10 - 12:20 

De m.), will present a complete edition of overnight and morning news of interest 

© residents of the Niagara Frontier area and compiled lergely from local, county 
wana state sources. "Beeper-phone" tapes by veonle who are making the news will be 
- ing the winter months, weather, traffic and storm conditions will complete 
this report; News, weather & Sports Round-Up (Mon.-Sat., 5:00 to 5:10 pn. m., and 
Sun. 8:00 to 8:15 a- m-, and 4:50 to 5:00 vo. m.), will be a recapitulation of the 
news and sports of the entire day, followed by the latest official weather forecast 
for the northeastern section. Special hunting, fishing and boating data will be 
gresented direct from local) weather ami Coast Guard stations; News Bulletin Digest and 
yeather, (xon.-Sat., 5:55 to 6:00 nv. m.), will be a capsule edition of news ard 
weather; Sunday Newsreel, Worla-Niacare Frontier, and Weekly News Highlishts in 
Review, (Sun., 1:00 to 1:30 p. Re)> make up a one-half hour series of nrograms 
reviewing the events that made the news during the past week. All major stories 
concerning Depew and Lancaster ami other portions of the Niagara Frontier area are 
$0 be included in this period. As 2 week-erti feature, a law enforcement officer will 
deliver a orief statistical breakdown on traffic accidents and fatalities in the 
area, followed by the announcer's reminder for motorists to drive carefully. 


weekly program schedule 
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Discussion Progrems 


e 108. Seaport will broadcast the following five discussion vrograms: Town 
wall, (Non., Wed., ami Fri. 12:30 p. m. to 1:00 n. m. will involve the active, 
participation of village, town, county, ami state officials and the listening 
udience. In addition, representatives from civic, service, ami social organizations 
would be asked to take part. The guests will give their views in a round-table 

type of discussion, and the listeners will be invited to call in their commerts or 
mrebuttal statements to the station. A telephone line will be onen for a “beener—nhone" 
question-sni-answer period; International Hour, (Mon.-Fri., 2:05 — 2:45 n. me, ard 
Dat., 2:30 - 3:00 p. m.), is interned to be a community service to foreign-born 
veople and their families. The discussion segnent of this program will be fifteen 
minutes in curation (excent on Saturday when it will be thirty minuts in length). 
Discussions will range from intermitional music and culture to the activities of 
“Local groups whose members are comprised of the foreign born. Seaport will rely 
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on the International Institute in buffalo to warticivate in the over-all 
planning and execution of this vrogren. Tne folk choruses, chamber music 
ensemble, acting guild, debating club, instrumentclists, and other talent 

of the Institute will be utilized by Seanort to present a true picture of 

the musical heritage and other characteristics of the particulér country 
under discussion. Seaport would also invite particination by other local 
organizations. Stanley Jasinski, Seaport's General Manager who! speaks a 
number of foreign languages, will regularly serve as Mester of| Ceremonies 

and panel moderator, and will participate in the discussions on this 

program; Safety Patrol (Sun. 8:45 a. m. to 9200 a. m.), will resent taped 
and live discussions among city, county, amd state treffic nat ols. Press 
seleases from city am county sources will also be used and evaluated on 
this program; Your Health (Sun. 9:45 a me. to 10:00 2. Ie), wilt consist of 
live and taped discussions about health prodlems in the community. Physicians 
from the Eric County Medical Society and other recognized nedicel associations 
will be given an opportunity to use this program és a reguler means for 
informing the public concerning health problezs; Municinel Affairs, (Sune 
2:30 to 3:00 p. ms), will be confined to the discussion of strictiy local 
affairs. Discussions by the municipal officials of Lancaster ara Depew will 
be featured ani panel discussions involving organizations vitally interested 
in municipal affairs will be preserved, On alternate months, Town ard Village 
Council proceedings will be taped and edited for broadcast. 


: Talk Prozrams 
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109. Seaport proposes the following six talk vorograms|all of which 
will be live: Koffee Motch, (Mon.-Sat. 9:45 to 10:00 a. m.),/is designed for 
the homemaker. Heads of organizations and committees will be interviewed, 
ami their aims, projects, proposals, and goals will be given full airing 
with a chance for discussion ami’listener particination via "beeper phone". 
Women's organizations and groups will periedically particivate in nanel 
discussions with the program narrator; The Bargain Counver (Mon.-Sat. 10:05 
to 10:15 a.m.), will provide an opportunity for residents of the community 
to write in to the station the descriptions of items they wish to sell, trade 
or give away. The station will broadcast their offerings as aj oublic service. 
It will also give descrintions of lost ani found pets am instructions for 
owners! pickup or finiers' Gelivery; Hats Off To - (Mon.-Fri. 10:30 to 
12:00 a. m.), is a salute to the political and other leaders end local 
organizations in recognition of outstanding contributions they make to the 
community. Background information emphasizing the person's or organization's 
outstanding civic endeavors will be presented, together with their current 
accomplishments; Social Calendar (Hon.-Sat. 12:20 to 12:30 p. m.), will give a 
rundown of social events that are taking place during the broadcast week. 
All social organizations in the area will be invited to use this nrogram to 
advertise their social functions; International Hour (Mon-Sat. 23:15 to 2325 
p. m.), is based on the recognition by Seaport that the ponulations of ‘ 
Lancaster and Depew are composed in part of people of Polish; Serman, Ukrainian: 
ani Italian origin, among other Old World ethnic groups. The "talk" segment 
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program will follow one of the musical presentations ani will sometimes relate 
Shat particular music by way of attempting to present a picture of the musical \ 
tage of a particular country. Seavorts General Manager will regularly varticipate Mes 
raster of Ceremonies ani will et times interview new citizens, exchange students | 
wforeign dignstaries; Service Club Project Ronorts, (Mon.-Fri. 2245 to 3300 pe me), te 
cent a report by various service organizations in the area. Each day a different | 


pip will report on its varios cormunity projects and current funi-raising campaignse, | 
re. ieeipices : : 


el 


Commercial Announcements on Jasinski-Produced Programs 
SO ——— 
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ra 135. For the reasons indicated above, the Examiner is of the view that 

> no demerit is to be charged against Seaport's proposal by reason of the broadcast 

of commercial spot announcezents on Jasinski-produced programs in excess of 60 
seconds. The responsibility for the manner of execution of the ostensible station 
policy in this area cannot be placed on him under circumstances where he had no 
actual say 2s to the length of most commercials broadcast on his program, and where, 
as regards the remaining announcexents, he acted in accordance with approved . 
station practice. Moreover, the Exeminer cannot infer that Mr. Jasinski will cis- | 
regard any represertetions concerning length of commercial continuity and commercials 
which Seaport makes to the Commission, For his reference to Seaport's policy on 
commercial announceners remaining basically the same as that of Station WiOL 

(Tr. 1534) is teken to meen that the stated policy of the latter rather than 

the practices sanctioned on his own programs at Station WwOL would obtain for the 
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CONCLUSIONS 


“Local Ownership 


| 19. All of WEXC's stockholders are long term residents of communities 
hy. within this applicant's proposed service areae_L€/ One of these WEXC principals, 
Dr. Albert J. Addesa (15% stock interest) has resided in the Village| of 
Lancaster area over 15 yearse Samucl Varco, dre, who will have a 15%) stock : 
einterest in WEXC, proposes to establish his residence in Lancaster in the event 
of a grant to this applicart. Turning to Seaport's stockholders, the) record : 
Me establishes that all of them have resided within the proposed service area of this © 
applicant for many yeerse Mr. Jasinski (Seaport's majority stockholder) who 
,moved into the Buffalo area in 1940 ani has remained there since (except for 
military service an a year's residence in Detroit) lives in Williansville, New 
‘York, which is situated approximately four niles from both Depew and Lancestere 
m Mr. Forster (10.5% Seaport stockholder), whose present residence WeXxe has 
m* questioned, has been fouml by the Examiner to be a Buffalo resident icurrenvlye 
Mm Since all of the stockholders of both applicants reside within the respective 
» service areas, am have enjoyed this status for a mininun of fifteen years, ard 
Im since in no instance does any stockholder in either applicant reside at a remote 
im location from the principal comunity to be served, the Examiner concludes that 
m there is no significant difference between WEXC and Seaport in regard to the ; 
Mm” factor of lecal ownorshipe Avoalechian Broadcasting Corpe, 13 RR 1327, 1387 Te 
im. should be added in this connection that the circumstance of Mr. Jesinski's 
« established residence close by the community of Lancaster serves to offset Dre 
Addesa's existing residence in Lancastey eni the proposed. residence in that... 
© community of Samuel Varco, . IPe_h2y 1 fe Seas 
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Integration of Ownership with Management 


¢ 
is 31. On the part of WEXC stockholders, Samuel Varco, dre, having & 45S 
interest in WEXC, will devote full time to his duties as sales manager and. «2 
assistant genoral manager of the proposed Depew stations Fe Robert, Greens, “:> . 
@ 25% stockholder, will dcvote at least 80% of his, tins (based on a normal ==> 
* ywork-weok of 40 hours) to his duties eo station ranagor, ard this ccamitnoat aa 


ont: 
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will co ue » for 3 
dz ani when Mr. Y, 
Gree ne would stsl 
Examiner concluies 
Rochester television 2 station! x ’ 
station as proposed by , ee 
active in thse managenent = 
wstockholders will participate “int the “e 
Jancaster station. Mr. Jasinski th presi 
will be the general 

ieco, a 7.9% stockouder in Sesport 


of Sales 
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Rabel 
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Manager as 


nounce> 3 Daniel 


yariety of duties relating to the daily oper 
spera from 20 to 25 hours a week in 
prospect of 
periods. 
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his sperding more hour per w 


32. The foregoing 
proposed station would be operated 
least two stockholéers in each instance. 
Hanagerial resporsioiiivies: are Hr, 
10% lope WEXC's 
BOS of Seaport sets stock. A 
sostion of station program cirector. 


third Seapore 


partied; pavion in WEXC managenenty from the 
station 
reasonable inference from the eviderce that 
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will be considerably lessened after 
Smooth-running operation. For it is a 
Mr. Varco, Jr., will be 
. Station some tie after 


Ariewooint it is concludec thet the participation in mana 


principels will be somewhat greater whan 
wecognizing that Mr. Varco, Ure, Of WEXC w 
basis in any event. Moreover, all of the 
enployed in the day-to-day operations of 
‘program director's post, whereas none of 
%e so engaged in their station's 


“that Seaport is entitled to a preference 


of ownership with managenstive | ty “he 
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of the station on a “he -time basis. Anthony M. 
will devote full time to the Eostron 
ge Mr. Forster, a 10.5% stockholder, 
will be the es director for Seaport. Mr. Lazewski would work as a regular staff 
N. Glieco will serve as a staff member concerned with a 


well as assist in prog 


cai and programing 
x with the station during school vacation 


facts warrant the 
urder the 
The 
Greene ard Mr. 
Sock ard Mei Jasinski and Anthony x. Glieco, representing about 
stockholder Mr, F 


It can be expected that Me. 


groomed to essime 
the! first year of operation. From the long-tine 
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Seen in the Se . 
e WEXC stockholders will not be 
on operations. All of Scanorts 
erations of the proposed 
3 52.6% stockholder in Seopa 


esse i ne 
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ationse Finally, } Mr. Stypowany will 
= chores, with the 


conclusion that doth of the 

immediate management of at 
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36. The steps taken by Seaport prior to designation of its application for 
meing to ascertain programaing needs of the area to be served by its pronosal were 
r more extensive than those of WEXC. In the critical period prior to ithe designation 
the two applications for hearing, the Scaport principals made many more contacts 
ong individuals and organizations than did the WEXC stockholcers. In addition, 
Sport mace an analysis of the various types of programming being broadcast by 
sting azca stations. Seaport's progranming contacts and analysis of lexisting 
rice bore fruit in the formulation of the Seavort programing provogzl. AY of 
sport's zvockholders also have taken part in the preparation of progrea 
bscriptions of Seaport ami have reviewed verious publications to acoudint themselves 
th the programming responsibilities of broadcast licensees. While Seaport alone 
S established a Program Advisory Board, this measure is not regarded as conparetive 
nificance since the Board played no part in formulation of the program proposal 
P Seaport as submitted to the Commission and obviously would not relieve the 
ens ee of responsibility to take additioral measures to Keep up to date on 
ogramming needs. Moreover, in this connection WEAC has provided for advisory vro- 
gaming functions to be fulfilled by designated stockholders. It is concluded that 
re far greater and more meaningful efforts exerted by Seaport in planning and 
tparavion entitle it to a strong decisional preference in this area of comparisone 
ever, it cannot be held that the WEXC proposal must suffer from a basic 
squalification, as urged by Seaport, because of its less searching inquiry into 
ogramming needs. For it did undertake to make some contacts prior to! designation 
its application for hearing, ani its principals are long-time local| residents 
the area to be served, with Mr. Greene and Mr. Varco, Jr., having had sce 
rience in programming for such area. But the local residence ami experience in 
re Buffalo area of ‘the WEAC principals cannot be equated with the impressive 
iguing of investigation into programming needs and desires of the area made by 
aport's principals who were guided in arriving at their program proposals, by 
¢@ results of their extensive inquiries. , ie ; a . 
se . pos Sorte 
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4 37. Comparison of the programming vorovosals of WEXC and Seaport 
Wictates the conclusion that Seaport must also be preferred in this criteria, 
As reflected by the record, Scavort's survey among the listening public ani 

“its interviews with community leaders indicated that greater emphasis on 
discussion and agricultural programs was desirable and it accordingly 
eallocated 5.6% of the program schedule to discussion and 7.74% to agricultural 
programs. WEXC, on the other hand, has vrovided a scant 1.88% of its schedule 
*to discussion programming and only 1.69% to agricultural programming. Again, 
Seanort has incorporated aivariety of "talk" programs which would utilize 
9.82% of its vrogram schedule whereas 3.27% of the WEXC programming would be 
allocated to this tyre of program. In addition, Seavort will broadcast 
ereligious prograns to the extent of 4.95% of its vrogram schedule whereas WSXC 
will afford but 2.89% of its nrogramming time for this area of service. WEXC's 
"allocation of 73.21% of its schedule for entertairment as compared with 55.75% 
of emertainnent planned by Seaport points up the fact that the latter applicant 

“ has devoted a substantially greater amount of its total broadcast time to other 
important areas of progremming. Moreover, Seaport's more balanced arrangement 

eof programming fare as reflected by its greater attention to diverse program 
needs has evolved from a studied evaluation of program requirements of the area 

“as contrasted with WEXC's more limited incuiry into such needs. Seanort in a 
more purposeful effort to serve its prosvective listening public has inclujed 
in its schedule a daily discussion progrem based on the recognition that the 
populations in the area are composed in part of people of Old World ethic 

vgroups, programs to utilize local talent, live talk programs that would lend 
a voice to camunity organizations amd salute those leaders who warrant 
*special recognition, ami discussion programs that will vrovide forums for 
airing of public issues of interest to the citizens of Depew ami Lancaster and 
at times bring to the listener the proceedings of local governing bodies. 

“Based upon a comparison of the amount of time to be devoted by each applicant 
to local live programs, it becomes even more evident that Seavort merits 

qa preference over WSXC in the area of vrogramning. Seaport has vronosed Lhe ThS 
live programming as to compared to 27.34% for WEXC. As Seaport has correctly 
*pointed out, live programs are the means by which residents of an area can be 
heard on topics of vital local interest and they also ler themselves to more 

“active participation in a station's. programming by educational, agricultural 
and religious leaders, as well as groups and organizations which reoresent 

«the interest of the public to be served. local live programming thus enharces 
the important function performed by a broadcast station as an outlet for 

“local expression. Both applicants have briefly outlined proposals for special 
progremming. Seaport's plans in this resnect are found to be more ambitious 

” than those of WEXC amd reflect a rore assiduous response to the interests of 
the area to be served. However, the contingent nature.of such provosals is 

™ obvious, and a comparison lin this limited aspect of programming does not 

Seld 2 difference of decisional significance in the context of the entire 

programming areas. Accordingly, as has been irdicated above, the vrogramning 
proposal of Seaport embodied in its weekly schedule has been fours by the : 

“ Fxeminer to be superior to tho WEXC programming proposal reflected in its 

“ Schedule. This conclusion is based on the determination that Seaport's 

programing constitutes a considerably better balanced proposal making 
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Hy, significantly greater provision also for live programs than the WEXC 
H, schedule of programs and which, upon the basis of a much greater effort to 
ascertain the programning necds ard interests of the area to be served, is 
Y designed to be responsive to the area's programming requirements. The 
» superior progranming proposal of Seaport justifies a substantial preference 
for this applicant. : | 
if i | 
Policies pee 
| 
S 38. Both applicants have submitted detailed statements setting forth 
» the policies by which the operations of their provosed stations will be guided. 
Seaport, which will be a subscriber to the "Code of Good Practice"! of the 
mM. National Association of Broadcasters, has been mre exmlicit with respect to 
some matters in the exoosition of the standards which will govern the presen 
tation of commercial material on its station. However, WEXC has indicated in a 
more general fashion that its commercial practices will observe essentially the 
+* same criteria as outlined by Seaport for WEXC too pronoses to follow the 
“Standards of Practice't set forth in the Code with resnect to its advertising 
m+ and commercial policies. Without derogating from the conclusions heretofore 
reached as to the comparative merits of the specific programaing vrovosals of 
the applicants and of their planning and preparation activities in| other 
respects, it is concluied that both of these applicants have formulated commendable 
‘w statements of policy which evince a proper regard for adherence to) accentable 
commercial practices and reflect the aim to provide a creditable programming 
Mm. service for the area to be served. The Examiner finds that the differences in 
the respective policy statements are not such as to warrant a preference for fi. 
either WEXC or Seaporte |; - | = = 
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42. Sumning up the conclusions reached above upon a comparison of 
¥ the WSXC and Sgaport proposals, it has been determined first that WEXC 
, merits a preference over Seaport from ths standpoint of comparative cover= 
age. This preference is held to be a slight one inasmuch as WEXC would 
w serve only 3.7% more population than Seaport under wide area operations 
covering more than 1,200,000 persons in each case. It has been further 
concluded that WEXC also merits a substantial preference over Seaport in 
the area of broadcast experience of principals. Seaport, in the other hand, 
¢ has been found to xe a distinct preference over WEXC in the compara- 
tive area of participation of principals in civic and other lecal community 
« affairs; a preference over WEXC in the comparative area of integration of = 
© owmership with cenesensnt; a strong decisional preference over WEXC in the °” 
¢ area of planning end preparation; and a substantial preference over WEXC 
in the area of proposed programming. Neither applicant has been found to 
“*+be entitled to any preference in the conparative areas of local ownership, ~ 
G@iversification of business and professional interests of stockholders, and | 
policy formulation. While each of these two applicants has charged the we 
ovher with various and sundry deficiencies and inproprieties extending even _ 
¢ to lack of veracity in connection with the testinony of certain principals ~. 
in the hearing, the Examiner has considered the evidence on the charges ~*~ me 
*having possible significance and has found them in each instance to be Sane 
without substance and not to warrant the assessment of any demerit against °*-" 
“ either applicant WEXC or applicant Seaport. ae 
- 43. Toere re=ains only the crucial task of weighing the various => 
preferences heretofore found in fevor of each applicant in order to arrive 
at the ultimate determination as to which of the two proposals under com- 
parative consideration is to be granted. WEXC's first preference over | 
Seaport - a slight one - lies in the area of comparative coverage and ee 
» derives its significence from the consideration that WEXC's station would ~* , 
"serve some 44,000 nore persons than Seaport's station including the popula... , 
qtvion of Eanburg Villege which Seaport would not serve. All of WEXC's rural a 
service area presently enjoys at least six other AM services and Hamburg | 
eVillage receives service from eight AM stations at present. WEXC's sub- - 
stantial preference cver Seaport in the area of past broadcast experience oer 
“of principals bears on the inportant desideratum of offering assurance as 
to the effectuation of an epplicant's proposals. The distinct preference .. , 
found for Seaport with regard to the participation of principals in local ,:. 
civic and community affairs as well as the preference found for this appli-~ .., 
‘cant in the area of integration of ownership with ranagonont are other...) -2.: 
factors which also go to the likelihood of effectuation of proposalc. --. 
Greater Princeton Brosdezsting Coe, et 2l., 32 FCC 389, 393 (1962). Aes 
third preforence found in favor of Seaport is tho strong proforonco -: - "Ex 
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Yaceruing to this applicant in the area of "plenning and preparation." The 

* 3ignificance of Seaport's superiority in this factor is that it affords 
Yassurance that Seaport has a greater awareness of the needs of the area to 

2e served and has given more careful consideration to such needs in ‘the 
Wesigning of its programming proposals. See Greater Princeton Broa adeastin 
2229 etal., supra, at P. 392. The final area of comparison in which Seaport 

yas been found to merit a preference is that of programming; the preference 

has been deemed "Substantial." As the Commission has stated in its Report 
“and Statement of Policy Re: Commission En Bane Programming Inauiry (FCC 60-970 
Public Notice, July 29, 1960): nat is generally recognized that programming 
is of the essence*of radio service." Accordingly, tho superiority of an 


eapplicant in this factor assumes especial significance in a comparative pro~ 
seeding. 


. 44. As indicated above, preferences are present herein for both 
applicants WEXC and Seaport in different aspects of a single broad area 
identified with the likelihood of effectuation of proposals. The substan- 
bial preference enjoyed by WEXC in regard to the past broadcast experience 
of its principals, which includes several notable accomplishments in past 
station operation on the part of Mr. Greene, equals in significance the 
"preferences obtaining for Seaport in the areas of civic participation and 
integration of ounership with management. However, t + strong preference 
held by Seaport in "preparation and planning" together with the substantial 
“oreference for Seaport in the important area of programning are regarded by 
he Examiner as tipping the scales of comparison in favor of the Seaport 
eppplication, and the slight preference found for WEXC in tha matter of com 
parative coverage, which is a factor of far less moment, does not serve to 
hange this result. Thus, Seaport's more assiduous efforts in planning and” 
preparation and its formulation of a superior programming proposal to that 
of WEXC based on Seaport's ascertainment of the needs of the area to be 
yserved are held by the Examiner to be of decisive weight in Seaport's favor 
jn the contest between these applicants. Thus, upon weighing~ the various 
(aid which have been found to accrue to each of these two applicants, 
he Examiner concludes that a grant of the Seaport proposal would better 
gerve the public interest, convenience and necessity than would a.grant of 
the WEXC application. It is further concluded: that the application of 
Seaport for a construction permit for a new Class III standard broadcast 
atation to operate on 1300 kilocycles with a power of one kilowatt, jutilizing 
a directional antenna daytime only at Lancaster, New York, should be granted 
subject to the condition specified below; that the application of WEXC, Inc., 
for a similar authorization in connection with a proposed station at Depew, 
Now York, should ‘be denied; that the application of De-Len, Inc., should be 
"denied for default in the prosecution thereof; and thst the application of 
Zeon Lawrence Sidell should be denied for reasons stated hereinbefore in 
« onnoction with the discussion of Section 307(b) considerations. - 
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4 ACCORDINGLY, IT IS ORDERED, this 24th gay of December, 1962, that 

*“unless an appeal from this Initial Decision is taken by a party to the 

¥ Commission or the Commission reviews the Initial Decision on its own 
.motion in accordance with the provisions of Section 1.153 of the Rules, 
the application of Seaport Broadcasting Corporation for a construction 
permit for a new Class III standard broadcasting station to oporate on 
.1300 kilocycles, witha power of one kilowatt, utilizing a directional 
antenna, daytime only, at Lancaster, New York, IS GRANTSD, subject to 

"the condition that the permittee shall accept any interference resulting 
_from a grant of the proposal of Cassill Radio Corporation (File No. BR-13819) 
to increase the antenna height of Station WOSC, Fulton, New York; and that 

. the applications of WEXC, Inc., and De-Lan, Inc., for construction permits 
for a new standard broadcast station at Depew, New York, and the applica- 
tion of Leon Lawrence Sidell for a construction permit for a new standard 

* proadcast station at Hanburg, New York, ARE DENIED. 


; f : eC : 
ol eeloxe le Dla : 
Isadore A. Honig i ea 
Hearing Examiner 
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Released: December 19, 1962 
wand effective 50 days thereafter, 
subject to the provisions of the 
“Rule (1.153) cited in the ordering 
clause above. Exceptions, if any, 
must be filed within 30 days of the 
, release date unless an extension is 
Guly granted. y; 
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MEMORANDUM OPINION AND ORDER 


By the Review Board: 


1. WEBR, Inc. (NEBR) petitions the Review Board to add qualifications 
issues against Ultravision Broadcasting Company (Ultravision). i/ Ultravision 


moves to add qualifications issues against WEBR, 2/ 


2. This proceeding involves the mutually exclusive applications of 
WEBR and Ultravision for a new URT television station at Buffalo, New York. 
The applications were designated for hearing by Grder, FCC 63-1191, released 
December 31, 1963, on issues concerning Ultravision's financial qualifications 
and the standard comparative issue. 


-- 1 

3. WEBR's motion to enlarge is predicated upon|two grounds. WEBR 
alleges that Stanley Jasinski, a co-partner of Ultravision, included a summary 
of a conversation with Sister Mary Angela 0.S.F., President of Rosary Hill 


College, which conversation did not in fact take place. Secondly, the 


1/ Before the Keview Board are the following pleadings? a) Motion to Enlarge 
issucs, filed by WE3R, Inc., on December 17, 19553 (2) Opposition to -EBR's 
Motion to Enlarre Issues, filed by Ultravision Broadcasting Company on 

January 10, 19663 (3) The Broadcast Bureau's Statement in) Support of Notion to 
Enlarge Issues, filed January 10, 19663 and (4) Reply to Opposition to Motion to 
Enlaree Issues, filed by WE8R, Inc., on January 17, 1960. 


2/ The Review Board also has the following pleadings bef 
(1) Petition to Enlarge Issues, filed by Ultravision 5roa 
January 26, 19663 (2) Opposition to Petition to Enlarge I 
-on February 4, 19663 (3) the Broadcast Bureau's Oppositio 
Issues, filed on February 9, 19663 and (4) Reply to Oppos 
to Enlarge Issues, filed by Ultravision Broadcasting Compa 


bre it for consideration: 
dcasting Company on 
ssues, filed by WEBR, Inc 
n to Petition to Enlarge 
Xtions to Petition 
ny on February 16, 1966. 
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pleading a program contact momorandun 

which was inclu i the hearing. The memorandum recites the 
facts of a con k inski and Sister Mary Angela concerning 

@ regular tel ng with music and art to originate from the 
college. On asinski steted that the discussion had 
teken pisce r se of Rosary Hill College facilities. 

ister Mary mber 10, 1965 3/ and flatly denied thot 
such @ conver place. Jasinski did not testify after 
Sister Mery & conflict of testimony raises a question with 
respect to th bit, and the requested issue concerning 
this program cor 
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Commission polic 

: rtant changes through timely amendm 
senvly ted in Rule 1.65. Seo Reporting Chanzed Circum~ 
stances, FCC 64-1 RR 2d 1622. Tho withdrawal of the Glieco brothers 
was a significant ch: of ownership which should have been timely reported 
to the Commission 107 of an enendmont, and an issue to determine the 
facts concerning this and tae effect thereof on Ultrevision will be 


added. 


hich O 
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6. In'its petition to enlarge issuss, Ultravision alleges failures 
of WEER to comply w Rule 1-6153;47 to amend its application to show the 
participation of M 5. Peter Andrews and Herold Gross in the preparation of 
its proposal; end to en {ts application to reflect WEER's interest in the 


Courier Cable Company, a Buffalo CATV company. Except for WEPR's failure to 
earlier disclose its interest jn the CATV proposal, the matters alleged by 
Ultravision ere not ou Sent to raise a serious question as to WEER's 


r) 
3/ Good cause for % tion rests on tho basad 


that the facts were co x principals of Ultravision 
during hearing sessions in December 1965. 

4/ Rule 1-615, as distinguished fron Rule 1.65, requires the timely roporting 

of ownership of broaccant Sons end changes of ownorship thereof. 
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qualifications. The failure to disclose the CATY interest,) however, involves 

a violation of Rule 1.65, and an issue to determine the effect thereof on 

WEER's comparative qualifications will be odded. 
7. In view of the seriousness of the allegations concerning a 

false program contact report submitted to the Comnission, en issue will be 

added to determine whether the facts ediuced under issue (1!)(e) below require 

that Ultravision be disqualified (sce issue (1)(c)). The untimely reporting 

of information concerning the changes in the Seeport orgenization, which alone 

might merit only comparetive consideration, will also be considered in 

conjunction with the basic qualifications issue es to Ultravision (see issues 

(1) (b) and (1)(c)). If the Examiner concludes that the evidence adduced 

pursuant to the basic qualifications issue does not warrent Ultravision's 

disqualification, such evidence may be considered under the alternative, com- 

parative qualifications issue (see issue (1)(a)). Fidelity Radio, Inc., 

1 FCC 2d 1145, 6 RR 2d 271 (1965); Policy Statonent on Comparative Broadcest 

Hearings, 1 FCC 2d 393, 5 RR 2d 1901 (1965). The allegations concerning 

the untimely reporting of information by WEBR with respect ‘to its interest 

in Courier Cable Company are not sufficiently grave to require inquiry into 

WEBR's basic qualifications; however, es noted supre (para 6) an issue to 


determine the extent to which the matter bears on WEER's comparative showing 
will be added. 


ACCORDINGLY, IT IS ORDERED, This 2lst day of March, 1966, That the 


Motions to Enlarge Issues, filed by WEER, inc., on December 17, 1965, and by 
Ultravision Broadcasting Company on January 26, 1066, ARE GRANTED and thet the 
issues in this proceeding aRE ENLARGED by the addition of the following issues: 


(1) (a) To determine whether Stanley Jasinski, cb-partner of 
Ultravision Broadcasting Company, wrote 4 false 
memorandum purporting to relete a conversation on 
farch 16, 1965, with Sister Mary Angela, President 
of Rosary Hill College, concerning the use of the 
college facilities for the proposed television 
station and to determine further whether) Stanley 
Jasinski falsely testified with respect to the 
alleged conversation at the hearing in this proceeding; 


To determine whether the partners of Ultravision 

Broadcasting Gompany failed to perform the responsibilities 

of continuing accuracy and completeness lof information furnished 
in a pending application as required by Comission 

policy by their fsilure to amend the Sesport Broadcasting 
Corporation broadcast application to reflect changes in 
ownership after Anthony M. Glieco and Ddniel N. Glieco 
disassociated themselves from the corporation; 


ele 


in light of the evidence adduced 
issues (1)(a) and (1)(b), whether 
adcasting Company has the requisite 
character qualifications to be a broadcast licensee 
of this Commission; 


mine whether WER, Inc. failed to perform the 
ibslities of continuing accuracy and completeness 
nformation furnished in a pending application as 

required by Section 1.65 of the Commission's Rules by 

Sts failure to include information concerning its 

acquisition of 2 CATV system known 4s the Courior 

Cable Compeny>; 


~(b) To determine whether the facts adduced pursuant to the 


> foregoing issue bear upon the comparative qualifications 
of WoER, Inc. 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
eMashington, D.C, 20554 


In re Applications of: 


Florian R, Burezynski, Stanley J, Jesinski 
and Roper K, Lund, d/b as 

ULTRAVISION BROADCASTING COMPANY DOCKET KO. 15254 
Buffalo, New York File No. BPCT-3200 


WEBR, INC, DOCKET KO. 15255 
Buffalo, New York File No, BPCT-3211 


For Construction Permits for 
New Television Broadcast Stations 


To: Hearing Examiner Basil Cooper 


BROADCAST BUREAU!S SUPPLEMENTAL PROPOSED FINDINGS AXD | 
ee — ~ 


Preliminary Statement 


1. The record in this proceeding wes closed on Jenusry 21, 1966, 


anc Froposed Findings of Fact and Conclusions based upon that record were filed 
| 
with the Examiner on March 21, 1966, By subsequent Memorandum Opinion and 


Order the Review Board on March 22, 1966 enlarged the isstes in the proceeding 
| 
by addition of the following: 
| 
(1) (a) To determine whether Stanley Jasinski, co-partner of 
Ultravision Broadcasting Company, wrote a false 
memorandum purporting to relate a conversation on 
March 16, 1963, with Sister Mary Angele, President 
of Rosary Hill College, concerning the) use of the 
station and to determine further whether Stanley 
Jasinski falsely testified with respect to the 
alleged conversation at the hearing in| this proceeding; 


To determine whether the partners of Ultravision 
Broadcasting Company failed to perforn the responsibilities 
of continuing accuracy snd completeness of information 
furnished in a pending application as required by Commis- 
sion policy by their failure to amend the Seaport Broad- 
casting Corporation broadcast application to reflect 
changes in ownership after Anthony M. Giieco and Daniel N. 
Glieco disassociated themselves from the corporation; 


| 
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To determine, in light of the evidence adduced 
pursuant to issues (1)(a) and (1)(b), whether 
Ultravision Broadcasting Company has the requisite 


character qualifications to be e broadcast Licensee 
of this Commission; - 


To determine, if Issue (1)(c) is resolved favorably to 
Ultrevision Broadcasting Company, whether the facts 
adduced pursuant to Issues (1)(a), and (1)(b) bear 
upon the comparative qualifications of Ultravision 
Broadcasting Company. 

To determine whether WEBR, Inc. failed to perform the 
responsibilities of continuing accurecy and completeness 
of informetion furnished in a pending application as 
required by Section 1.65 of the Commission's Rules by 
its failure to include information concerning its 
acquisition of a CATV system known as the Courier 
Cable Company; 

(>) To determine whether the fects adduced pursuant to the 
foregoing issue bear upon the comparative qualificetions 
of WEBR, Inc. 

2. Further pre-hearing conferences were held on March 31 and 
April 25, 1966. 

3, On April 14, 1966, Ultravision Broadcasting Company filed a petition 
for leave to emend its application to reflect a loan commitment made by 
Robert J. Stransky to Ultravision in the amount of $100,000, By the Examiner's 
Order of April 22, 1966, this amendment was accepted. 

4, Further evidentiary hearings were held at Washington, D.C. on 


May 4, 1966 and'in Buffala, New York on May 18, 1966 at which time the record 
was closed, The Proposed Findings and Conclusions hereinafter submitted are 
based upon evidence adduced at these hearing sessions as well as certain 
evidence appearing in the record prior to the issuence of the Revicw Board's 


Order of March 22, supra. 
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Supplemental Findings of Fect 


Ultravision Brordcasting Comoan 


1. Mr. Robert J. Straneky, who is in the retail and whole- 
sale hardware, plumbing and heating business, testified on behalf of 
Ultravision. (Tr. 2662). Mr. Stransky identified e letter dated 
November 26, 1965 (Ultravision Ex. 24), Attached to the exhibit are 
financial statements partially listing the assets of Mre Stransky as 


of November 29, 1965. It appears from the partial finenciel staterent, 


that Mr. Stransky has liquid assets of $132,000 end current liabilities 
not in excess of $590.00 (Ultravision Ex. 24, pp. 2 and 3). Mr. 
Stransky testified that the current liabilities consisted of normal 
unpaid bills at the end of the month; that he has no nortgeges or 
other liabilities (Tr. 2069). In accordance with his letter of 
November 26, 1965, Mr. Stransky is prepares to lend Ultravision the stm- 
of $100,000 without security (Tr. 2057). This isan is to be repayable 
in annual installments over a period of 5 years stacting| ose year from 
| 
the date of initial borrowing with interest at the rate of 6% per annum 
(Ultravision Ex, 24). : 
Issue 1 (a) | 

2, Submitted with the application of Ultravision under the 

heading "contact memorandun" is Ultravision Exhibit 4, Pe 4, which 


purports to be a resume Of a personal interview with Sister Mary Angela, 


| 
0.F.S., President of Rosary Hill College. According to the exhibit, 


Mr. Stanley Jasinskitn March 16, 1963, interviewed Sister Mary Angela 
| 


nen 
V/ Jasinski io a 45% partner of Ultravision. He has been in the broadcast 
business for the past 21 years in the Buffalo erea. (Ultrevision Ex. 1, 


pp. 6-14). 
107 


4959 


and concluded as follows: 


Rosary Hill College, 4 Liberel arts college for 
women, has embarked on a development program to 
enlarge its facilities in the next 10 years. The 
President of the College, Sister Mary Angela, feels 
that television could result ina considerable number 
of people showing greater interest in helping the 
college to attain its goals. Sister Angela feels 
that television would reach vast numbers of people 
who would be generous in providing the college with 
funds, donations, scholarships, etc. Rosary Hill 
College is willing to preduce on 8 weekly or monthly 
basis prograus dealing with music and art. Professors 
and teachers would te willing to provide all the 
necessary material, props and films. The college 
glee club would enhance the program with live music, 
featured soloists such as piano, violin, trios 
and quartets. Rosary Hill College's dramatic club 
with students from Canisius College would be willing 
to do'dramatic presentations. (Ultravision Ex, 4 
pege 4). 


3. On cross examination, Mr. Jasinski testified that his 
interview with Sister Mary Angela took place in one of the rooms in 
Rosary Hill College during an evening social event (Tr, 1090). The 
event es described by Mr. Jasinski wos either a Fathers' Day or 
Fathers! Club Meeting ettended by 5C or 60 persons (Tr. 1091). Jasinski 
testified that he did not in fact discuss with Sister Angela the 
presentation of programs by the dramatic club but that he had talked 
to the Director of Dramatics whose name he could not recall (Tr, 1091). 
According to Jasinski he did discuss with Sister Angela during the 
interview, the subject of students appearing on TV and it was his under- 


standing from the conversation that Rocary Hill College would cooperate 


in such presentatione es described in Ultravicion Exhibit 4, pege 4. 


Jasinski testified that he had tallied on numerous occasions with other 


108 


42690 


people at the College (Tr. 1091). Mre Jasinski further testified 


that he had an interview with Sister Mary Angela July 20, 1969, 


concerning programning for a redio etation ia which Jesinski was 
one of the principals. He could not recall the place where the intere 


view occurred or who else was present nor how long that interview 


lasted (Tr. 1093). Jasinski stated thet while he did not know Sister 


Mary Angela personally he had met her on occesicn since 1948; that 
1 


his daughter graduated from Rosary Hill College in 1950 iend that the 
| 


Sister knew him through his daughter (Tr. 1350-2135). 
4. Subsequent to Jesinski's testimony and on December 10, 


1965, Sister Mary Angela wes called as a witness and identified her- 


self as the President of Rosary Hill College (Tr. 1419){ Sister Mary 


was shown Ultravision's Exhibit No. 4, p. 4 and asked whether she had 
an interview with Mr. Jasinski on March 16, 1963. She answered that 


she had not had such an interview; that she never at any time discussed 


with Jasinski participation by Rosary Hill College in local live pros 
| 


grams over the proposed station; and had never told him) that the College 


would be willing to produce on a weekly or monthly basis progrems 

dealing with music or art or any other programs on the station (Tr. 1420). 
In addition, Sister testificd that to the best of her knowledge she 

had never met Mr. Jasinski (Tr. 1421). Wer diary did not reveal any 


| 
appointments with Mr, Jasinski nor did her records reveal that there 


was a Fathers' Club meeting on March 16, 1965. While Sister Mery Angela 
stated that she had no recollection of ever meeting Mr.; Jasinski, she 


qualified the statement by saying that he could have been introduced to 
| 
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her on a social occasion together with many others (Tr. 1427). A 
ure of Mr. Jasinski was exhibited to her and this did not refresh 
her recollection of any meeting with Mr. Jasinski although she 
reiterated that she might have met him under the circumstances described 
before (Tr. 1428). 
5. Subsequent to the enlargement of the issues, and the 


reopening of the record in this proceeding, Sister Mary Angela again 


testified on May 18, 1966. At that time Mr. Jesinski was present 


(Tr. 2101). Sister was asked to look at Mr. Jasinski carefully and 
to search her mexory to see whether she had ever met hin tefore. She 
testified es she had et the prior session of the evidentiary hearing 
thet she never had en interview with Mr. Jasinsl-i (Tr. 2101). Sister 
repeated that she could have met him on a social occasion where there 
were lines of people, (perhaps 50 or 60 eat such gatherings) but that 
she hed no recollection of ever having met Mr. Jasinski even on those 
occasions (Tr. 2102). As President of Rosary Hill College, Sister 
comes into contect with a great meny people (Tr. 2108). The student 
enrollment varies slightly, but is approximately 1,000 (Tr. 2109). 
The college has other officials, including a public relations office 
(Tr. 2103). The only contact she has personally with any radio or 
television station ig WNED, She is on the Board of Trustees of that 
station (Tr. 2102). At one time "years ago” she was contacted by phone 
by Station WYSL, but that is the only other personal contact she has 


had (Tr. 2103). The Sister has a secretary who hac been with her for 
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seven years end under nermal practice eny person calling on behalf of 
a radio or television station would be referred to the public relaticns 
office (Tr. 2103). The Sister identified certein entries in her diary 
(Ultravision Ex. 52). She identified a Mr. Welt, whose name was noted 
under the date of Wednesday, July 20, 1960, and a representative of 
Tradition House in Depew, New York, a company that rakes church 
furniture (Tr. 2105). The name of Sister Fidelis appears as an entry 
for the day of March 17. Sister Mery Angela stated that Sister Fidelis 
is the Academic Dean of the institutional brench of Rosary Hill at 
Stella Niegara, New York, that on that afternoon she eteyed with her 
a couple of hours discussing college matters (Tr. 2107). Sister Kary 
Angela has not spoken to Sister Fidelis within the lest few weeks 
concerning this conversation, although she lives with her and has 


talked to her (Tr. 2108). She recalls that on March 17, she was to 


go to New York with Sister DeSales, but insteed stayed at Sister 
Patrice's. Sister recalls a Father Ash who at one tine wes associated 
with the College, but has no recollection of any conversation with Mr. 
Jasinski subsequent to Father Ash's departure (Tr. 2119). 
7. Mr. Jasinski gave further testimony on May 18, 1966 
(Tr, 2136). He stated that in addition to conversations he had with 


Sister Mary Angela in July, 1960 and March, 1963, that he had spoken 


or met with her on other occasions (Tr. 2136). He recalled discussing 
a new book, written by. Sister Fidelis, the principal bf Stelle Niagara 
Elementary School, which is part of the Rosary Hill College system, 


and that Sister Angela was present during that discussion (Tr. 2137); 


| 
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that he specifically recalls a discussion with Sister Mary Angela 


sometic2 late in/1959 concerning his objection to phrascology used 


wy Father Ash, who was teaching Catholic Epistemology at the college. 


He stated that he hed an argument with Father Ash and with Sister 
Mery Angela just prior to his daughter's graduation in 1960 and 
as a result thereof he sent his daughter to another college which cost 
an extra $250.00 or $300.00, to earn her credits for religion so that 
she could get her diploma from Rosary Hill College (Tr. 2137). Mre 
Jasinski further testified that other persons with whom he hed 
conversations concerning Channel 29 were Sister DeSeles end Sister Paula, 
and members of the advisory board (Tr. 2138). 
Issue 1 (b) 

8. The official records of the Commission disclose that 
Seaport Broadcesting Corporation filed its application for a new 
standard broadcast station at Lancaster, New York on April 22, 1960 
(No. BP-14085). Four other applications were filed which were mutually- 
exclusive with thet of Seaport and all five applications were designated 
for hearing in a consolidated proceeding by Order of the Commission 
released April 10, 1961 (FCC 61-463). After several procedural matters, 
and prior to the Initial Decision (FCC 62D-105) one of the applications 
was diemissed. 

9. On December 19, 1962, following hearing, an Initial 
Decision (FCC 62D-105) was released holding one of the four remaining 
applicants in default, thus leaving three proposale competing for the 


frequency. WEXC, Ine. proposed operation at Depew, New York; Leon L,. 
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Sidell proposed operation at Haxburg, New York and Seaport sought 
authorization for a new station at Lancaster, New York. Eech of 
these communities are in or near the Buffalo Urbanized aree. The 
Examiner accorded the Depew and Lancester proposals a 307(b) preference 
over the Hamburg proposal and preferred Seaport, the Lahcester proposal, 
over WEXC, Inc., the Depew proposal, on the basis of overall comparative 


superiority. The Commission, by Order (FCC 63-911, 1 RR 2d 320), dated 


October 9, 1963, remanded the proceeding for testimony with respect 


to the comparative factors relative to the Hamburg proposal of Sidell 
since a “determinative preference" might not be possible upon 307(b) 
considerations. By Order (FCC 64R-127, 2 FCC 2d 13), released Merch ll, 
1964, the Review Board approved an agreement whereby Sehport reine 
bursed Sidell $4500 for dismissal of the Sidell appiicattons The Board 
in this order dismissed the Sideill application, leaving only the WEXC, 
Inc. and Seaport applications pending before the Commtenrond On March 


12, 1964, a hearing conference was held before closing the record. 


At this conference, the Examiner inquired as to whether there were 

any other matters of evidence to be presented prior to closing the 
record (Tr. 2428-Docket No. 14035). The parties were cputioned by 
Broadcast Bureau counsel that if there had been sny easentiel changes 
in the applications that "I think it is tine for the applicants to come 
forward and amend their applications and reflect these changes". 

(Tr. 2427). Thereafter, on March 23, 1964, the Exeminer issued a 


Supplemental Initial Decision in which he readopted and! affirmed his 


prior decision, choosing Seaport. 
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10. In the original application filed by Seaport it was 
statee (Exhibit No. 15-Docket No. 14305) that Mr. Jasinski would 
devote all of his’ tise to the station as General Manager and that 
four of the five other stockholders including Anthony M, Glieco and 
Daniel X. Glieco would devote at least 40 hours a week to full-time 
staff positions; ‘that the fifth stockholder would devote a mininun 
of 28 hours a week to his duties with the station. Anthony M. Glieco 
and Daniel N. Glieco vould eech own 7.9% of Seaport's stock. 

1l. Subsequent to the Exeminer's Supplemental Initial Decision, 
WEXC and Seeport filed a joint petition requesting approval of an 
agreement between Seaport and WEXC whereby Seaport paid the sum of 
$15,006 toward the expenses of WEXC, the opposing epplicant es 


consideration for withdraval of its application. The Review Board 


on June 4, 1964, approved the agreement, dismissed the WEXC application 


and granted Seaport's application (FCC 64R-314). On July 1, 1964, 
Seaport filed an ownership report as of June 30, 1964, reporting that 
Anthony M. Glieco hed resigned as director on March 20, 1964 and that 
on June 30, 1964, the stock reservedfor the Gliecos was issued to 

Mr. Vincent B. Welch and Mr. Edward P. Morgan, Seaport's Washington 
counsel. (WEBR Ex. 34). Mr. Anthony M, Glieco testified at the hearing 
that he was an officer and director of Seaport Broadcasting Corporation 
and had been associated with the Corporation “right from the beginning" 
(Tr. 2129). Mr. Glieco identified a letter under date of March 5, 1964, 
signed by him and directed to Mr. Stanley Jasinsks es President of 


Seaport (Ultravision Exhibit No, 33). The letter stated inter alin 
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“We respectZully submit our resignations es members of the Board 
| 


ck Directors of Szaport Broadcasting Corporation at this time." 
(Uitravision Ex. ko. 333. Thie letter also requested the 
redemption of the money invested by the Gliecos as potential 
stockholders. Prior to his testimony on May 18, 1966, Jasinski 
had stated on cross-examination in the proceeding that | 
attempting to persuade the Gliecos to remain with the company, 

he called Mr. Welch, of his Washington counsel, and informed him 
of the withdrawal of the Giiecos. Jesinski stated that [the funds of 


Seaport were too low to refund the money contributed by the Gliecos 


and that Mr. Welch and Mr, Morgan agreed to "join our group” end send 
Mr. Jasinski a check for the purpose of peying the Gliecos (Tr. 1307- 


8). While there is no evidence in the record as to the date of the 


telephone conversations, such a check, dated March 21, '1964, and 
signed by Mr. Vincent Welch was received by Seaport (Te. 2076-7). 

12. Mr. Glieco explained that his brother Daniet was in 
fact never a director of Seaport but that he (Anthony) considered the 
letter of March 5, as his own resignation as a director (ir. 2124). 
Although he had discussed the matter of his resignation with Jasinski 


a day or so prior to writing the letter, he considered /that it cone 


| 
stituted his formal resignation and divorcement from any association 
| 
with the Corporation (Tr, 2125). Mr. Glieco identified a letter 
directed to Messrs. Anthony and Daniel Glieco under date of March 20, 
| 


1964, signed by Stanley Jasinski, referring to the Seen of a 


check in the amount of $4,075.00 in repayment of all the money cone 
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cributed by Anthony and Daniel Glieco to the Corporation. He 
iSentizied his signature on the letter and that of his brother 
confirming receipt of the sonzy and the purpose for which it was 
peid (Tr. 2125). 

13. Mr. Glieco testified that his resignation was submitted 
by reason of the fect that he and his brother had decided to expand 
their own business end needed the money thep had invested with 
Seaport for the purpose of constructing a new building (Tr. 2136); 
that Mr. Jasinski visited them after March 5 and attempted to 
dissuade them from resigning (Tr. 2135). 

14. Mr. Jasinski testified that he did not consider the 
Glieco Brothers to be "out of Seeport Broadcasting Corporation" as a 
result of the letter dated March 5; that he made attempts to convince 
them that they should stay in the Corporation (Tr. 2139). He considered, 
however, thet their resignations and ownership withdrawal were effective 
at least by March 20, 1964 (Tr. 2139). When asked whether he relied 
through his attorney in pleading the GliecesCivic record es a ground 
for a grent to'Seaport and whether he authorized his attorneys to file 
pleadings concerning their active participation, Jasinski replied in 
the affirmative (Tr. 2141). However, he testified that he did not think 
it ever entered his mind that the Gliecos' resignation might affect 
his chances of| getting a grant from the Commission (Tr. 2141). 

: Issue 2 (a) and (b) 


15. Tne Buffalo-Courfer Expresz, Inc. on hugust 6, 1964, 


caused the incorporation of the Courier Cable Company. Thio Company 
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is a wholly owned subsidiary of the Buffalo-Courier Express as is the 
applicant herein (Tr. 1614). The purpose of the Company is to engege 
in the CATV business in the City of Buffalo (Tr. 1700). Testimony 
concerning the operations and proposed operations of the Company 
was adduced at the hearing on January 4, 1966 (Tr. 1626-1631). 


Widespread publicity was given to the organization and operation of 


the CATV system in August of 1965 (WEBR Ex. No.2. The official 


| 
files of the Cormigsion do not reflect thet the application wes 


| 
amended or that any reports were filed with the Comaission pursuent 


to Rule 1.65. 


~l4- 
CONCLUSIONS 

1. Issue 1(a) calls for a determination as to whether 
Stanley Jasinski wrote a false contact memorandum purporting to 
relate e conversation with Sister Mary Angela, President of Rosary 
Hill College, concerning the use of the station, and to determine 
further whether Stenley Jasinski falsely testified with respect 
to the alleged conversation at the hearing in this proceeding. 

2. There can be no doubt but that Jasinski prepared and 
subaitted as a part of his direct testimony a misleading and false 
smemorendum! of a contact with Sister Mary Angela. Thus, when 
confronted! with the memorandum and asked specific questions, 
Jasinski admitted that he had not elicited the specifics described 
therein from Sister Mary Angela. He then shifted his position by 
Stating that these comnitnents were made by the head of the drama 
department end others connected with the College of which she was 
president. The matters discussed with Sister Mary Angela, according 
to Jasinski's own testimony, concerned the advantages of students 
appearing on television. From this conversation with Sister Mary 
Angela, iti is claimed by Jasinski, came the “implication” that he 
hed a commitment from the Sister. Moreover, it is asserted by 
Jasinski that the entire interview, upon which the memorandum was 


allegedly based, took place in the midst of a social gathering at’ 


which 50 or 60 people were present. Assuming, arguendo, that a 


conversation between Sister Mary Angela and Jasinski in fact took 


place, it is incredible to believe that an experienced broadcaster 
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would on the basis of such a casual meeting at a Fathers’ Club 
social event make the detailed representations to the Commission 


as to the college's participation in the proposed station's 


programming. 

3. Weighing the testimony of Sister Angela, an educator with 
no interest in the ultimate outcome of this proceeding, as against 
that of Jasinski, the conclusion is inescapable that her testimony 


must be accepted and that Jasinski's testimony must be) rejected. 


This conclusion is buttressed by the unquestioned and ledmitted fact 


that Jasinski's representations as to the purported meeting was 


misleading. | 
| 


4. In reaching this conclusion, we ate not unmindful of the 
fact that Sister Mary Angela admitted that she may have met 


Jasinski at some social event in connection with the college, where 


i 
60 to 70 others might have been present. | 


5. While Jasinski's testimony is clear and uncontroverted, 
that he had discussions with others associated with the college 
concerning Channel 29 and the proposed programming, he submitted 

| 


no corroboration of this through witnesses who were available. His 


position, in our opinion, is materially weakened for this failure 


to call persons named by him to substantiate his testimony. In 
| 
the posture of the case and the nature of the record, he was 


clearly on notice as to the testimony of the Sister, prior to the 


hearing in Buffalo. 


-16- 
Issue_1 (b) 

6. The chronology of events which led to the Commission's 
grant cf gs construction permit to Seaport Broadcasting Corporation 
on June 4, 1964, are outlined in detail in the findings, supra. 

It is clearly epparent and not in controversy, that sometime between 
March 5, 1954 and March 20, 1964, two of Seaport's proposed stock- 
holders had receemed their subscriptions and one had resigned as a 


director of the Corporation. In spite of admonition by Broadcast 


Bureau Counsel, at a hearing conference on March 12, 1964, Ultra- 


vision remained silent. The resignation of Anthony Glieco and 

the redexption of their stock subscriptions was withheld from the 
Examiner and the Commission during a period of time in which an 
Initial Decision was being prepared and which was finally released 
on March 23, 1964. The importance of this failure to disclose is 
accentuated by the fect that the first Initial Decision preferring 
Seaport relied in part upon the integration of the Gliecos. Under 
these circumstances, Ultrevision was under an even stronger duty to 
notify the Examiner promptly of the changed circumstances. The breach 
of this duty was compounded by Jasinski's failure to notify the 
Commission of the changed circumstances when the Review Board had 
under consideretion a dismissal agreement which would grant Seaport; 
an applicant is under an obligetion to keep the Commission informed 
as to any change in the compoeition of their stockholders, officers 
and directors. We need not speculate as to whether the failure to 


report would have changed the result reached by the Hearing Examiner 
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or whether it would have upset the ¢fenizsal egreemert which 


Seaport entered into with its competing applicant. The critical 


fact is that Jasinski failed to report facts which related both to 
Seaport’s basic and comparative qualificetions. 


“Issue 1 (c) 
7. On the basis of the foregoing discussion, it is concluded 
that Ultravision has failed to establish that it has |the requisite 


qualifications to receive the euthorization sought. 


Issue (2) 

8. No testimony as to the reasons for failure to report 
WEBR's interest in the Courier Cable Company was introduced. 
The failure of WEBR to report to the Commission by amendment to 
its application, its interest in an operation involving a community 
antenna television system clearly constitutes a violation of Rule 
1.65, since there is no doubt but that the acquisition of this 
interest was material. The evidence clearly shows, however, that 


there was widespread publicity given to the existence of the 


Courier Cable Company and we do not ascribe any sinister motives 

to WEBR for its failure to disclose these material facts as timely 
as required. The record further shows that WEBR did cone forward 
with the information prior to the closing of the record in the 
proceeding, thus further discounting any suggestion chat the failure 
to amend its application was with intent to deceive A. mislead 


the Commission. We conclude, however, that WEBR's inadvertence 


in failing to amend its application as required by the rules is a 
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matter to be properly considered by the Examiner in his comparetive 
evalvation of these applicants. 


Respectfully submitted 
Jenes B. Sheridan 


Chief, Hearing Div 

N ae 
vent W. Tecy 
Attorney : 


Federal Comzunications Commission 


June 17, 1966 
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To: The Review Board. ; 


BROADCAST BUREAU'S FETETION TO REOPEN 


—— Eo 


THE RECORD 


1. On August 26, 1966, the Hearing Exaviner released his initial 
i 


| 
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Decision in the ebove-entitled proceeding. Among other Assues for determina- 


‘tion is the following: | 


2S + 


9. (a) To 
partner 


determine whether Stanley Jasinski, co- 
of Ultravision Broadcasting Company, 


wrote a false memorandum purporting to relate 


@ conversation on Merch 16, 1965 


with Sister Mary Angela, President 


Hill College, concerning the use 


/sic/, 
lr of Roesry 
of the college 


facilities for the proposed television station 


and to determine further whether 


Stanley 


Jasinski falsely testified with respect to the 


alleged conversation at the hearf 
procecding. 1 


ng in this 


For the reasons which follow the Broadcast Bureau requests that the 


record in this proceeding be reoponed and that it be remanded to the 


Exominer for the adduction of further evidence relating 


Opinion and Order dated March 21, 1966. 
F ’ 


to above issuc.e 


| 
1/ This iscue was added by the Review Beard pursuant to its Memorandum 
i 
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The uncontroverted evidence adduced in the evidentiary hearing showed 

that Ultravision? chibitc 4, Psge 4 purports to reflect a contact made 

by Stenley Jesinsk tner in Ultravision Broadcasting Company. This 
contact wes ellesedly made on March 16, 1963 with Sister Mary Angela, 0.F.S., 
President of Rosary E e. The matters allegedly discussed were 
accorniing to the Exhibit "dev nt fund raising campsign; participation 
in local live programs". re om andum of contact described in the 

Initial Decision as the interviewer's conclusions" were as follows: 


a liberal arts college for women, 
nent program to enlarge its facilities 
The President of the College, Sister 
that television could result in a 
of people showing greater interest in 
to attain its goals. Sister Angela feels 
auld reach vast numbers of people who would 
iding the college with funds, donations, 
Rosary Hill College is willing to produce 
bly basis pregraws dealing with music and 
end teachers would be willing to provide all 
erial, props and films. The college glee club 
Toned enhance program with live music, featured soloists 
such es piano, violin, trios and quartets. Rosary Hill 
Corres ¢renatic club with etudents from Canisius College 
ould be willing to do dramatic presentations." 
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2. As recited in the Initial Decision, Paragraph 150, page 46: 


"On December 7, 1965, Mr. Jasinski was cross-examined by 
counsel for WEBR concerning the contact memorandum (Ultravision 
Exhibit 4, page 4) purporting to reflect an interview with 
Sister Mary Angela, president of Roasry Hill College. During 
theliccosstexamtnntton: Nr. Jasinski stated that to the best 
of his ability the interview took place in 'one of the rooms! 
at RoSary Hill College during a Fathers' Day or Fathers' Club 
meeting; that the contact occurred in the evening; and that 
he *talked to Sister Angela, perhaps, oh, I don't know how_to_ 
explain it, but I did talk and she knew of my involvwent /sic/ 
in Channel 29 heering.! (TR 1090) He ceocien testified thet 
‘there were 40 or 69 peopel /alc/ there's that he does not 
recall any of them but knows tthere were other fathers of 
daughters attending the college's; and that this was not a 
lecture but o 'cockal event's (TR 1091)" 
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3e In Para roph 151 of the Initial Decision there is set forth 
tastimony of Stanley Jantnuak{ that 18 pertinent for the purposes of the 
instant potition. This tectimony Follows: | 
Q And referring to this, to the bottom of page 4, Sister 
Mary Angela advised you, did she, that Rosary |Hills! dranatic 


club would be willing to do dramatic presentations on your 
television station, along with students froia Canisius College? 


A It wasn't Sister Angele. I had talked to the director 
of dramatics. I can't think of his neme right now. I believe 
he is also associated with Buffalo Evening News. 


Q Are you stating now that the last sentence on page 4 of 
Exhibit 4 does not represent a representation Imade to you in 
that interview by Sister Mary Angela? 


A I believe we talked about the subject of students 
appearing on television. 


Q I am asking you, sir, if Sister Mary Angela, in that 
interview, as this exhibit indicates, advised lyou that Rosary 
Hill College wouold /sic/ be willing to present dremstic 
presentaions /sic/ on your television station, in cooperation 
with Canisius College? 


A I don't know if Sister Angele seid thi's. This wes at 
least my understanding from the conversation that -- 


Q That you had with her? 
A ‘This is what it implied to me, Mr. McCabe. 


Q This is your understanding from the conversation you has 
with here on that evening? 


i 
A Yes, sir. But I have talked on numerous occasions with — 
other people at the College. 


4. At a hearing session on Deceaber 10, 56S. See Mary Angela 
testified that she bad never had an interview with Mr. Jasinski on March 16, 


1963 ox ever discussed with him participation by kosary Hill College in 


live programs over his proposed telovisfon stetion. She further testified 
that to the best of her knowledge she had never met Mr. Jasinski (Tr. 1421). 
Sister Mary Angele d testify that it is possible she met him on some 
sociel occasion "in a social line" where "there may have been a hand shake" 


(Tr. 2120-2121). 


5. as heretofore Pe SEL OEE Ee testified that he not only 


talked with Sister Angele but elso had contacted the then Director of 
Dramatics end other persons in connection with the College on numerous 
occasions. Anong those mentioned specifically were Sister Paula (Tr. 2138). 
Mr. Cherles Wick of the Advisory Board (Tr. 2138). He also stated he hed 
talked with Sister DeSeles end Mother Gonzaga (Tr. 1314-1315). 

6. ki further testified that he recalls an occasion 
when Sister Fidelis came out with 2 new book and he attended and Sister Mary 
Angele wes there (Tr. 2137). 

7- During the course ef the proceeding none of the individuals 
with whom Mr. Jasinski ellegedly knew or talked with were called to testify 
with the exception cf Sister Mary Angela whose clear and distinct recollection 
was that he hed never met Mr. Jasinski except as above qualified, namely, 
possibly in a receiving linc at a large gatherSngy thet to her certain 
recollection she never bed the intervie: which wes the subject of the 


contact memorandum on Merch 16, 1963 or at auy other time. 
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8. At the tlae it presented Proposed Findings and Conclusions 

in this case the Broadcast Bureau took the position that since Jasinski 

was on notice specifically of the testimony of Sister Angele, that it was 

incumbent upon him to produce som corroboration for his statements from the 

individuals he had named in his testimony and thet his failure to do s0 

militated against him and materially weakened his post tion! 
9. The Initial Decision, however takes Jasinski's stetements 

at full value even in the absence of any corroboreting testimony and attributes 

Sister Angela's testimony to the “ability or leck of ability of this 

efficient but excitable lady to remember what may or may ave have been said 

to her as at a social event"'. (Page 63, paregraeph 13 of the Initial Decision). 

At other points in the Decision the Examiner points out thet at no time 

was Sister Angelo asked: 

1. If she had discussed any matter contained in the 


contact memorandum with any of the staff of the College or 
with any member of the Advisory Board; or 


2. If she initiated any inquiry to ascertain whether 
a 


any member of the College staff or any member of the Advisory 
Board had discussed any matter with Mr. Jasinski. (Pege 50, Para. 167, 
Initial Decision). 
The Examiner further found that Mr. Jasinski's conclusions /relating to the 
utilization of the facilitics and personalities of Rosary Hill College were 
| 
based on conversations with the Director of Dramatics and others at the College 
| 
and that he identified by name some of these persons. The| Decision further 
| 
‘states Jasinski's testimony that these conclusions were based on what 


persons other than Sister Mary Angela had said to him is not challenged by 
| 


any evidence of record. (Page 51, Faregraph 170 of the Initial Decision). 
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10. Thus the u ne Examiner concluded that on the basis of 
the evidence of record the interview did take places; that Jasinski exercised 
poor judgment in nesing Sister Mery Angele as the person upon whom he relied 
for the conclusions s 
not knowingly ax in 
memorendun end did net knowingly and willfully testify falsely with respect 
to such contect rezorenduz, (Peragraph 182-183, page 55 of the Initial 
Decision). 

li. On Octcber 21, 1966, information was furnished to the 
Broedcest Bureau by effidevity (Att.A) which tends to show that Joseph Herman who 
was Director of Dreaatics et Rosery Hill College in 1963 was not acquainted 
with Mr. Jesinski nor hed he ever had any conversation with Mr. Jasinski, 
thus contradicting the testinony given in the proceeding by Jasinski on 


December 10, 1966. Upon receipt of this information the Broadcast Bureau 


caused an investigation to be made in Buffalo, New York on October 27 


end 28. During this tine officials end heade cf departments at the College were 
contacted and specifically those persons naued by Mr- Jasinski in his 

testimony were interviewed. In addition to the affidavit of Mr. Herman there 

is attached hereto (Att.3) the statement of the head of the Music Department who 
stetes that she has never met Mr, Jezinski3 that she had no conversation with 


him concerning the participation of etudents of Rozary Hill College in live 


television progrems- Att, C 4 the stateuont of Sister M. Paula, 0.S.Fe, 
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who was and 4s Dean of Student Affairs for Rosary Hill College. Sister 
Paula states that as Dean of Student Affairs she would have been contacted 
concerning the appearance of students attending Rosary Hill College in any 


radio or television program that was not directly related| to a Concentration. 


Sister Paula 4s one of the persons named by Jasinski in his testinony. In 
° \ 


addition to Sister Paula's statement Broadcast Bureau will introduce evidence 

showing that Sister Paula has no recollection of ever meeting Mr. Jasinski. 

Att. D is the statement of Sister M. Gonzaga, 0.S.Fe, wha Mr. Jasinski 

testified that he knew and had talked with. Sister ee statement 

directly contradicts this testimony inasmuch as she states that she never 

met Mre Jasinski. Att. E is the statement of Sister M. Fidelis. Sister 

Fidelis, according to Jasinski, was present as was Sister Angela during 

a discussion concerning a book of which Sister Fidelis was the author. 

By her statement Sister Fidelis has no recollection of discussing her 

book with either Sister Angela or Mr. Jasinski nor was “= aware of any 

involvement by Jasinski in a broadcast station let alone its involvement 

with Rosary Hill College. ! 
12. In addition to the above attachments the Broadcast Bureau 


will, sf the record in this proceeding is reopened, adduce other evidence 


bearing upon the issue which will include facts relating to Mr. Jasinski's 
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association with the Fathers’ Club of Rosary Hill College and his lack of 
contect with other individuals who might have been associated with the 
activities described by Mr. Jasinski and who were interviewed by counsel 
for the Broadcast Bureaus 

13. The Broadcast Bureau submits that the new evidence is of 
eritical importance to the issue releting to Jasinski's qualifications and 
that it would be a disservice to the public interest not to have before the 
Board a complete record. See WMOZ, Ince, V- FCC, 120 U.S. App- D.c. 103, 
334 F. 2d 197 (1965). 

14. The Bureeu readily recognizes the late date at which the 


relief desired herein is requested. As eppears, Supra, however, upon 


receipt of the information on October 21, 1966, it was incumbent upon the 


Bureau to investigete further in view of the grevity of the vital information 


then in its possession. See WYOZ, Inc., Supra, Accordingly, such an 
investigetion wes nade end it has been necessery to evaluate the information 
thus recefved (e' portion of which was not in our possession until Monday, 
October 31). Rether then have this important issue be decided on the 

basis of an obviously incomplete record which involves new and vital 
information recently developed we submit that the case should be remanded 

to the Examiner for the adduction of further evidence. The importance 

of a complete record is further indicated by the fact that Mr. Jasinski 

is a principel of the licengee of a standard broadcast station whose 


epplication for renewal of license 4s pending. 
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In view of the foregoing, the Broadcast Bureau regpectfully 
requests that the Review Board remand this proceeding to the Hearing 
Examiner for the purpose of adducing further evidence relevant end material 
to @ proper resolution of Issue 9(a). 
Respectfully submitted, 


George S. Smith 
Chief, Broadcast Bureau 


Life 


by Thomas B. Fitzpat | 
Chief, Hearing Divi | 
| 
| 


EES 


Attorney 
Federal Communications Comat ssion 


November 2, 1966 


ATTACHMENTS 


VERIFICATION 


VERGIL W. TACY, being duly sworn, deposes and says 
that he prepared the foregoing Petition to Reopen the Record; 
that he conducted the investigation referred to in said Petition 
on October 27 and 28, 1966; that with the exception of the affi- 
davit of Joseph Herman the statements attached to said petition were 
received by him during the courseof or as a result of said investi- 


gation. 


Vergil W. Tacy 


Subscribed and sworn to before me this 2—Aaay of November, 1966. 


Peeboag Ao ae. 


aa 
—— DOE re Clee 


Notary Public 
My Commission Expires August Y4, 1967 
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CERTIFICATE OF SERVICE 


ED 


Glatha M, Brent, e secretary in tha Hearing Division, 


Broadcast Bureau, certifies that she has thio 2nd day of November, 1966, 
sont by regular United States mail, U.S, Covernnent frank, copics ef tho 


foregoing “Broadcast Bureau's Petition To Reopen the Record", to: 


Robert N, Green, Esq. | 
Welch & Morgan | 
300 Farragut Building | 
900 - 17th Street, N.W, 
Washington, D.C, 20006 

Counsel for Ultravision Broadcasting §¢ 


Aloysius B. McCabe, Esq. 
Kirkland, Ellis, Hodson, Chaffetz & Master 
World Center Building . 
Washington, D.C, 20005 
Counsel for WERR, Inc. 
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FECT re SANT RY 


pers eee 


CITY OF BUFFALO 
COUNTY OF ERIE 
STATE OF NEW YORK 


ATTACHMENT A 


JOSEPH HERMAN, being duly sworn, deposes 


qQ) That he is employed by Station WBEN-TV 


in the capacity of Producer Director; 


(2) That from 1%9 to 1964 he was employed by 


ROSARY HILL COLLEGE, Snyder, New York, as a member of the 


faculty in tke concentration of English; 


and that his duties included 


the direction and production of dramatics at ROSARY HILL COLLEGE; 


(3) That he has read Paragraph 151, on pages 46 


and 47, of the initial decision of Hearing Examiner Basil P. Cooper 


in the matter iof the applications of ULTRAVISION BROADCASTING 


COMPANY and WEBER, INC, for construction permits for Channel 29; and 


(4) That he has no recollection of meeting 


STANLEY JASINSKI at any time; 


and that he did not have the dis- 


cussion referred to at Paragraph 151 of the Hearing Examiner's 


., decision, 


* 


e 


+ Dated: Buffalo, New York 


October 18 , 1966 


My commission expires _ Murch 30, 


\ WV 


Joseph Herman 


18th — py of October 1966, ; 


LZ 


, 1964 


Pian Le 


So aNGRES. ry Public 
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ATTACHMENT 


ROSARY HILL 
COLLEGE 

4380 MAIN STREET 
BUFFALO, 

NEW YORK 14226 
MUSIC 
CONCENTRATION 


I, Patricie E. Curtis, Chairman of the Music Department of Rosary 


Hill College, submit the following statexent. | 


I have never met Mr. Jasinski and have never hec any ¢on- 
versation with him or anyone associated with him regarding 
any television programs to be presented by Rosary Fill 
College Glee Club, student performers or faculty perfor- 
mances. I also have not been approached on this mtter by 
any administrative officer of the Coliege. Further, to 
musical presentation by any students or faculty of Rosary 
Hill College is allowed without my personal consent and 
the College can make no performance commitment for any- 
thing musical without my approvel. 


CEL GE 
“az [0¢ 


ROSARY HIL1. 

COLLEGE 
4380 MAIN STREET 
BUFEALO, 
NEW YORK 14226 
OFFICE OF THE 
VICE-PRESIDENT 
AND 
ACADEMIC DEAN 

toder 28, 1966 


TO WHOM IT MAY CONCERN: 
Miss Patricia E. Curtis has been Chairman of the 


misic concentration at this college since 1958. She 


has been on campus and active since that time. 


Bim Lee oe ff 


a 
Sister Marita, 0.S.F., Ed.D. 
Vice President and Academic Dean 


ATTACHMENT C 


ROSARY HILL 
COLLEGE 

4360 MAIN STREET 
BUFFALO, 

NEW YORK 14226 
OFFICE OF 

; DEAN OF 
October 27, 1966 | STUDENT AFFAIRS 


To whom it may concern: 


As Dean of Student Affairs, I would be co % 
ing the appearance of students attending Rosary Hill College 

in any radio or television program that would not ‘be directly 
related to a Concentration. 


I can truthfully say that I have never spoken to Mr. Stanley 
Jasinski concerning the appearance of our students on any 
radio or television series. 


A. Te WA Pvte, os. 


Sister M. Pauls, 0.S.F. 


Dean of Student Affairs 


sp /mft 
ec: Sister Marita, 0.S.F. 
Vice-President and Academic Dean 


ATTACHMENT D 


THE JUNIORATE OF THE SISTERS OF ST. FRANCIS 
Atverno Hau 
Rosary Hint Conrece 
Main Sraeev, Burraro, N. Y. 14226 


To ¥hom it say co: 


I declare that to my certain knowledge I have never met Mr. Stanley Jasinski. 
Furtherzore I have never heen approached by Mr. Jasinski or any other person 


relative to 


of Rosary Hill College ina public television program. 


ATTACHMENT E 


FRANCISCAN HOUSE OF STUDIES RAG? 


INSTITUTIONAL BRANCH OF ROSARY HiLL COLLEGE 


STELLA NIAGARA, N. Y. 14144 
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Before the | FCC 67-435" 
FEDERAL COMMUNICATIONS COMMISSION | . 97704 
Washington, D.C. 20554 


In re Applications of 


Florian 2. Burezynski, Stanley J. Jasinski, 
and Roger X. Lund, d/b as 

ULTRAVISION BROADCASTING COMPANY 

Buffalo, New York 


i Y u 
DOCKET NO. 1525 
File No. BPCT-3200 


CXET NO. 15255 
File No. BPCT-3211 


WEBER, Inc. 
Buffalo, New York 


For Construction Permits for New 
Television Broadcast Stations 


ORDE 
By the Commission: Comnissioner B5artley dissenting and issuing a statement; 
Commissioner Johnson not participating. 


4% a session of the Federal Communications Commission held 
at its offices in Washington, D. C. on the 12th day of April 4 
1967; 


1. The Commission has under consideration: (a) an application 
for review of the Review Board's Nexorandum Opinion and grder (FCC 67R- 
24, 6 FCC 2d 485) herein, filed January 31, 1957, by WEBR, Inc.; support 
of application for review filed February 10, 1967, by Chief, Broadcast 
Bureau; opposition, filed February 10, 1957, by Ultrevision Broadcasting 
Company; anc a reply to opposition to epplication for review, filed 
Feoruery 23, 1967, by WEBR, Inc.; (b) motion to accept opposition to 
WEBR's epplication for review in excess of 10 pages, filed February 10, 
1967, by Ultravision Broadcasting Company; and (c) a correction to opposi- 
tion to WES2's application for review, filed February 24) 1957, by 
Ultravision Broadcasting Company. 


2. WESR requests : rd in this proceeding be reopened 
for further hearing with re. ter about which!it has also 
filed exceptions to the Initia herein (FCC 66D+53, released 
August 26, 1955) before the Review It appears that the evidence 
proffered by WEER might no longe WEBR's | exceptions herein 
should be granted. Therefore, WEB: ent application for review of 
premature. Under the present 


S$ 
ist 
circumstances WERR has not made a ent showing that the Board's 
ruling on the matter apoealed from undamental or that it will affect 
the conduct of this entire proceeding he subject dismissal does not, 
of course, preclude WSBR from subsequently requesting review of this 
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Ben F. Waple 
Secretary 


DISSENTING STATEMENT © 


COMMISSIONER ROBERT T. BARTLEY 


| 
I dissent and vote to reopen the record as requested 
by WEBR, Inc. and supported by the Broadcest Bureau. | 


Since this application for review was filed before 
exceptions to the Initial Decision, I do not agree that it is 
“premature” to 2 ruling on the exceptions. Neither do|I believe 
that a ruling on WE83R's exception 110 is a suitable su bstitute 
for placing in the record the profferred evidence as to further 
misrepresentations by Ultravision and as to inconsistencies between 


— 


- = 9.2 | 
Jasinskits new affidavit end ‘the Examiner's findings. | 


While good arguments can be made on both sides of 
the question es to diligence in sectring this newly profferred 
evidence, I believe that the serious nature of the evidence 
requires further hearing. See Wi0Z, Inc. v. FCC 4 RR 2d 2004 
(1965), where the Court of Appeals held that the Commission 
should have reopened the record for further hearings under 
similer circumstances, 
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"matter of Dit 


of WEBR, 


Beizer. 


PRESIDIN LkNE appearence on behalf of the 


cmmecnications Commission? 


| 
| 


n 


Gentlemen, the primaxy purpose of t 


; v 


my 
x 


further evidenti 


matters if you would lead off, Mr. Green. You had certain 
a 
witresscs you were going to call. 
haven't reed the order granting our 
most recent Pet F Leave to Amend. I guess the problem 
Sy 
for cross-exm 


The case has a 


level for bot 


Mr. Stransky's loan ig firm and he is not going to vary 
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2035 


from it Z will assure Mr. McCake. i ssets are more than 
| 


adequate to back up $100,000. Naturally, if Mr. McCabe See 


i 
his production, we will produce him. =I spoke to Mr. Stransky 


on Friday es soon as I saw the public notice o 
the Petition for Leave to Amend, and Mz. Stran 


about the prospect of being cailed on a Monday 


Monday is a very bad day for Mr. Stxransky 
| 


£ the grant of 
| . 


sy was concerned 


and he feel that! 


his presence at his store is requires most of the time on that 


day. There is illness among the enployees, and Monday is a 


very bad day. He requests that he be allowed to testify on a 


Wednesday. I called Mr. McCabe to tell hin this. I wanted him 


to understand the problem. And therefore, if Mr. McCabe wants 


Mr. Stransky, we could produce him on a Wednesday -~ I suppose, 


May 4th. I suppose we could get him cown here the day after 


tomorrow. 


| 
That is the first problem here. I suppose we should here 


from Mr. McCabe now. 


MR. MCCABE: We want to have the right to cross-examine 


| 
Mx. Stxansky. As the Examiner has noted, this is more than just 


the commitment. As of now we have not been given a balance 


sheet from Mr. Stransky. ‘I will definitely want to cross- 


| 
examine him. I was astounded as to the date on Friday when 


Mr. Green called me. I have your Petition for Leave to Amend, 


which you granted, and on paragraph 3 it states that Ultravisicn 


will bring Mr. Stransky to Washington on May 2nd, a day that 
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ain : t : estinony in the case. 
n 


And the Broadcast Buresi comments supporting that petition 
noted that this commitment Ultravision was one basis for 
its conclusion chat there would be no delay as a result of this 
reopening of the finsnciel issue. Your own order, Mr. Examiner 
I cannot understand how Ultravisi 
lat commitment of that sort without 
fact if Mr. Stransky could have 
on May 2nc. 
in any event, sir, I think that this panoancencnt coming 
within minutes of your order to grant the Petition, and partly 
on the basis of that Petition, points up the position again 
cannot open the decor just for a crack. It has to be 
@llovee to come in whatever testimony is relevant under the 
inancial issue. I submit that thera will be further 
delev and further pleedings, and that congequently, I don't 
went to make a forinal motion to reconsider your ruling. But 
I think this bears out the accuracy of our position that we are 
going to have further delay because of this matter. 
MR. GREEN: We will bring him this Wednesday. 
MR. MCCABE: We will not be agreeable to his appeaxing 
the day after tomorrow. Your order was announced after Priday. 
We have an. absclute right to satisfy ourselves as to what we 
can find ont about this gentlemen's ability and willingness to 


make this comnitment and to go into the circumstances under 
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which the coumitment was made. 
PRESIDING EXAMINER: Of course, the two cases I cited in 

there are authority, the one witn che Review Hoard and the other 

by the fvl1 Commission --the full Commission case reopening of 


the record to check the cases. The initial decision had been. 


: . *s2 = | . : 
written in August. The Petition for Leave to |Amend to bring in 


{ 


the financial information was filed on November, some several 
ARS ALA S : 
months after the initial decision had been issued. And the 


* . = : = = | 
Commission's decision reopening the recora was released on 


July 9, 1964, almost nine months after the Petition to Reopen 
the. record was given. 
ghat is the full Commission's acticn there. In the Biue 
| 
Island Case where the Review Board acted, the Petition for 


Leave to Amend came in the midst of the evidentiary hearing, 


that having been submitted on October 8, 1962 Review Boarc 


So you see, both of them are somewhat in the same situatio 


acted in a memo opinion released December 27, 


in which this one is except here their vecord hasn't been close 
yet. Now, another facet in here which suggests to me that per- 


| 
haps this case may run along farther than the parties may antici- 
pate, is first, the communication which Mr. Green circulated 
| 


with a copy to me referred to the fact that he wished to cross- 
| 
| 
examine Sister Angela on the particular issue which had been 
inserted into this hearing by the Review Board at a subpoena 


duces tecum. Or rather, a subpoena had been issued for the 
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I nave not received, but I have read this morning a plead- 


= 


mepose of 


which is to quash, in which the lawyer says 


ister. 


is sick, has been in the hospital for.quite some 


en qree oe ep erenn ee at an OE OS TE 


a a ae 


| 
time, and because of her illness she could not appear. It | 
doesn't sey what is the nature of the illness, what caused her 
to get in the hospital, or anything like that. It doesn't have 
the statement of the doctor but says merely that he had talked 
to the dcctor. 

What you have here is a situetion in which at least one 
party is asking the Hearing Examiner to find another party, to 
be brutally frank, as having perjured himself. And you have, 

I assume, ‘all of you reread the testimony of Sister Angela as 
given inthe transcript of December 10th. That testimony isn't 
too long. : 


What day is that -- December 10th or December 


PRESIDING EXZMINER: December 10th. And it runs from 
pages 1418 through 1444 inclusive. I believe all parties oz 
all counsel were there and recall the testimony. 

MR. TBCY: Just for the record, Mr. Examiner, may the 
record show that Mr. Reilly at that time represented the 
Bureau for cross-examination, aad may I hasten to add that I 
have read the testimony to which the Examiner refers. 


PRESIDING EXAMINER: Now, we will take the context of the 
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hearing as of December 10th. And if you should take the contex’ 
| 


of the hearing es of the time that Ultrevision wants to cross- 


examine Sister Angela, you will find that there is quite a 
$ | 
difference in the weight to be given the testimony. In lieu of 
the issues, certain of her questions have become much more 
| 


prominent. 

There are several questions which the wearing Examiner 
began thinking abeut rather seriously, particularly after these 
issues came in, such as the precise manner --| to be particular 
to identify certain phases of it ~- in which she is positive 
or appears to be positive that she Knows Mr. burezynski and 
equally positive that she doesn't know Nr. Jasinski. 


I don't know whether any of you read the transcript with 
that in mind. Do you have the transcript with you. 

MR. GREEN: No, six. =I would like to state for the recordl, 
Mr. Examiner, that I was completely surprised that day when she 
testified that she had never met Mr. Jasinski. I agree that ft 
had reason to believe before that day that she might testify that 
the contact report was not exactly as it had occurred. But her, 
testimony really threw me off base, and I would say there defi-~ 
nitely was a surprise. | 

I think that some of the pleadings that have been going 


around have asserted that her testimony came. as no surprise, 
| 


and that just isn't true. 


PRESIDING EXAMINER: If you will check pages 1433 and 
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met Mx. 


as neo recoliec- 


ae eee 


her knowledge had she ever met 


: 


Plorian Burczyns: raat 2 2 10, ZT haven't, but just over 
the telephone, which | ample ist her prior 
testincny. 


I agree with you that these things get emne 


you we eae to speculate why sne called Mr. Bur fOZyNSKL 


eeiorewen = oer worere © 00 +more cemamente os 
SSS SSS See 


it wes brought to her attention, I think ve 


a ae a 


Inifer 
can-Gse her 7ttenticn very readily. Nuns are embarrass: ed as 


well as anybody else sometimes 


conclusion of your statement, I would 


recalled and we ghovid have the right to ask more questions. 
One reason is, 2 said a few minutes ayo, hear testimony came 


as a shock that sh< : “comet K = , There was 


$ 

H 

i 

here. | 

HR. GREEN: Well, I feek very strongly that she should be 


surprise. Furthermore, there wasn't even pe nding at that time 
a Petition to Enlarge the Issues that foliewed her testimony an 
on her testimony. Now we have this aieqlalifying issue. 
a serious matter. The circumstances have changed radicaliy 
e she testified. 


Moreover, we have not had a sitnuet : she has seen 


Mr. Jasinski in the courtroom. There wasn't any pending issue 


at that time. I never expected her to testify that she had 


never met Mz. Jasinski. So I saw nce reason for Mr. Jasinski to 


be in the court room persenally. He had pressing businesz matters 


in Buffalo. So I told him, okay, go on home. | Therefore, I think 
| 
| 
what we need for this record is an oppor =e for her to 100k i 


the man and to try to search her memory and to 


7. 


te jog 
memoxy 


“.Nd@itionally, I think the motion to quas is a curious 


oe: =e ees 


document in that on the one hand it presents re asoning why she 

| 
should not have to testify and yet on the other hand it presents 
petitioned to add a character issue based on her testimony, our 
| 
people asked scone questions to find out about the memory of 


| 
this woman. Is it a good memory or a bad menory? And the 


reasons why she probably should testify. And when Mr. McCabe = 


information came to us that she had been very seriously il} about 


We alleged that in our opposition to Mx.| McCabe's Petition 
| 
to Enlarge the Issues, and he came back with guns blazing 


two years ago and that this might have affected her memory. 
214 


aaa a 


=r 


2S RS SS eine 


accusing ; ct tb? 5s in trying to impugn 


| 


have a document 


at the Kenmore 


spent three weeks in 
gq, ang the informacion is that she is on 
She hes resumed her duties. 
Tae motion te quash Goes not state vhat Paircon5 with the | 
laéy. f think it is fair to essume that if someone is going 
Hav 33 2003 finnesota, that ner conditicn 
An a situation where nobody knows | 
Tt is a condition that ore might expect yould be 
“y producing. 
ve understand chat there is a lorg medical record fox 
and that it is apparent now from the gubpoena that 
hoa serious medi sroblems for some years. Well, I -think 
putting what we know together with the subpoena we can say 
that she hz head several probiexs for several years. I don't 
o harass the lady. ; a good, well intentioned lady. 
we been related to severe 
states of anziety which cerzainly could have affecced her memory. 
I would reconmend Pr abe, and I would earnestly | 


request that vo choulé now wipe this whole matter out of the 


case. I don't want to pursue this, and % don't want to harass 
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| 
| 
| 
| 
this lady, and I would hope thac Mr. McCab=2 would stipvlate 


that no findings edverse to Mr. Jasinski should be Grawn on a 


MR, MCCABE: You didn't indicate what information you 
received concerning the nature of her illness. 


MR. GREEN: We understand that she nas fron time to time 


severe anxiety states. I don't want to explore this on cross 
examination. Tais can be enbarrassing to everybody. But this 


is the stuff that relates to the ability to remember. And I 
| 


been required to take the strongest types of tranquilizers fer 
s 


would hope that Mr. McCabe would agree as the good lawyer he i 
and the gentlemen he is that this can go out o£ the case and 


end right here. 


We have the recollection of two honest pS and let us 
call one a liar over the other, and I think it is time to 


it out of the case. ; 
| 


MR. MCCABE: I don't think any responss by me, My. Examines, 
is appropriate. 

MR. TACY: May I just interject without certainly attempting 
to curtail the exploration of this problem at this time with a 
remark that it seems to me we are entering into a great deal o 
speculation this morning without any particular substance to 


arguments except that which the Examiner has already mentioned. 
| 

Now, Mr. Green's claim of being taken by surprise under the 

| 

circumstances and under those issues, I think, would be without 
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a party to excluding evidence which is vital undex this issue "a 
at least which Mr. Jasinski or his counsei believe to be vital 

| 
in the presentation of their case under this new issue. 


I certainly think that at some point there should be a 


showing mace here, and pexhaps that is what vr. Green was arguing 
i 
| 


this morning, that since this new issue has been added, that 
since that time, there may be additional questions that Mr. Green 


t 


could ask which he would not have been prepared to ask at the 
i 
| 


time that she testified. 


; 
It seems to me that this is going to be the issue here. 


Without speculation as to what this testimony) is going to be, 
if counsel wants to enter into stipulation, it seems to me that 
this is something they could do off the Secorae if they agree 
to anything, and submit it to the Examiner. ‘The Broadcast 


Bureau coulda do so, too, but I think we are going teo far afield 
: - - 
this morning on speculation. 


MR. GREEN: ‘The indicaticn that she is quite i11 and so on, 
would Mr. McCabe be willing to stipulate subject to a possible 
check that at the time she gave testimony in|this proceeding 
that she was suffering from an illness that — have affected 


her memory? 


MR. McCABE: Mr. Green, I ~~~ 


TACY: I would not as counsel for the Broadcast Bureau, 
a party in this proceeding. I would not enter into 
stipulation without the consent of the witness here. 
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YS thi put upon, and 


sister. x 


think what we have before us 
My as to whether or not her testimony 


have a second question 


a 


1 as to whether or not she is 


| 


physix: 


> on the scheduled date when this 
rer three months. 


‘gain, any stipulations that 
covwnsel may wish to enter into I to be these that 
result froz their own discussion for them on the 


I don'+ think a hearing conference is a place to dis- 


ations concerning 


MR. MCCHBZ: I would like, in view of that, to 


brief statement. Wheat you have before you, siz, is 


recall a witness ecross-ezamination. We are in con- 
plete agreement with covnsel for the Brezdcast Bureau that any 


facters relevant to the character issve here should be developed 


of WZBR, Inc, and we are reacy to support the severor 


ment of any further newly discovered evidence which bears on 


this issue. 


Hovever, six, it is hoznbook law that counsel may not recail 


a witness for cross-cxamination merely because he has a feeling 


cross-examination @id not go as he intended. 


Mr. Green ‘says he was surprised. We think the record clearly 
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| 
I 

| 

| 

| 

| 

=| 

shows he was not surprised. His own witness eddressed himself 


| 
to the questions covered by the Sister on redirect examination 


before she testified. Secondly, Mr. Green an Ww 
her back toWashington so that she could Look 

Obviously, Mz. Jasinski could have been here before when 
she testified. He knew the gravity of her testinony. At any 


event, counsel showed her a photograph of ux.| Jasinski to refresh 


her recollection. 


Also, sir, we have hed innuendos here thet are similar to 
those inserted in a pleading before the Review Board that the 
witness has in some way undisclosed by Ultravision en illness 

| 


which could have affected her memory. As counsel for WEBR, 


| 
I resent that kind of innuendo in the recoré.| 


MR. GREEN: That is a shocking statement when this motion 
to quash proffers the assertion --- | 


MR. MCCABE: I will state without going into detail that 
| 
| 
no information has come my way which would even faintly or 
remotely suggest that the illnesses which this nun has had, anc 
, : 


: = | 

she deseribed them in her testimony here as you may recall, are 
| 

of the nature which could conceivably be related to her memory. 
| 


¥ | 
My information has been that the illnesses with which she has 
| 


been plagued are illnesses which are all. too common to ladies 
| 


of her age and which have no bearing, no possible bearing on 
| 
theix state of mind or memory or anything else. 


Now, I will get back to the beginning. |You have before 
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somewhat similar to the case in which the cas¢ 
| 
and it has gone to the appellate court and the appellate cou: 


a - ! “ 
Sends it back for a further hearing on a particular issue. . 
J Pp 


And when it gets back to us for a further hea¥ing, I am not aware 


that any party is precluded from further examination of ce, 


« 


as long as it is material or relative to the matter concerning 
which further heaving has been Cirected. We have that perticu- 
lar type of situation here. 


We find ourselves in a situation in which the record is noc 


tco clear. Even on December 10th, the Sister! recalied that -- 
on December 28th, I believe it was -- that she went to the 


: ehisieraa 
hospital. The indications are that her present positicn would 


| 
: 7 -_| 
say that she is for some reason not known to the Hearing Examiner 


able 
not or/should not be permitted to testify at this time. That 
| 
leaves us somewhat ovt on a limb as to just exactly what to do. 


MR. GREEN: Mr. Examiner, could I propound some interroga- 
| 


> 


tories and submit them to the doctor? If the doctor is willing 
to say that her condition is such that it might affect her 
memory, I think that is enovgh for my situation. I don't want 
to harass the woman any more, and I think we can end it right 


there. 


With your pexmissioa, I will do that. And I will give it 


to Mr. McCabe and he can add anything that he likes. 
MR. McCABE: I would have no objection if the Sister is 
willing. She is not under my control, and I'would nave no 
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you in arriving at some sort of a stipulation, 
| 

I personally do not -- I think it is helpful if we can 


| 
avoid bringing non-pzincipals down and subjecting them to the | 


vigoxs of cross-exemination, particularly in a@ matter which mignt 


. | 
be, let vs say, trying. This is a suggestion. And perhaps 


How many witnesses are you going to have| now, Nr. Green? 

MR. GREEN: Well, I stiil haver : face whether one of 
the Glieco brothers should come down. But I was planning on 
having Mz. Jasinski ard possibly one of the Glieco brothers. 

MR. McCABE: Is that all? 

MR, GREEN: Those would be the only Aso, SCS: because 
apparently we would be able to stipulate 4 : the character 
testimony. 

MR. McCABE: How about Mr. Stransky? 

MR. GREEN; Not for Monday. I was hoping that we could 
bring him in on a Wednesday. Could we shift the hearing to a 
Wednesday, perhaps, to get everybody in on ane @av? IT won: 
if it is necessaxy to bring Mx. Jasinski here if the Sister isn*t 
going to be here. One of the puxposes is to have them in the 


hearing room at the same time. 


MR. McCABE: That is what I thought was going to come up. 


I think we should go forward concerning iho issues of this 
character issue. I think we should go forward with expedition. 


MR. GREEN: I want to do that. TI want a stipulation. I 
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2 witness and after having been previously 


ed sné testified further as follows: 


sees ever SS eS TET IEEE IEE I IIE AEE 


s in the ccurtroom here today. 


arceroom the last time you testified. He 


y left here. Please leok at him carefully and search 


i 
| 
H 


memory and ese whether ycu have ever met the mon before? 
my statement as I did before that I never 
vr. Jasinski. I could have met him on 2 


occasion when there were lines, hundreds of people, 


60 people. f heve the bad habit, maybe it is a bad habit, 


SSAC SS 


en eng tener ee 


maybe it is e gocd habit, of getting things over early. Tf have 
the Eleanvs Roosevelt type of hand-shake where I pull people 
on and say, "How do you do?" It is a social amenity in many 


occecions' in sur college. 5 believe that is the statement 


X mace to you 


Q ‘Well, then, it is possible that you have met the 


man before? 
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I couldn t sey. 
You have no recolkction? 
r have no recollection. 
Have you ever been approached by any representative 
| 
of a radio or television staticen in Buffalo concerning 
Bar eicinacion by your school or teachers in a radio or tele- 


vision program? 
MR, CAMPBELL: Mr. Hearing Examiner; I nave no business 
to say what is relevant here. But as I understand it, Sister 
that this further examination, i believe, was to 
be limited to the subject of her examination before. And vihile 
I do not pretend to be an expert on the eee I Gon‘t 
recollect that any possible interviews with Bone else were 
involves nor did I expect that they would be involved tcday. 
PPESTDING EXAMINSR: Well, it is true the question is to 


| 
be one which might be limited to contact or possible contact 


- ; 4 ae : : : 
with the Sistez and Mr. Jasinski or relating thereto. 
; | 5 


BY MR. GRSEN: 


: | 
Shall X repeat the question or do you understand 


a I understand the question. exsonally, I was 
| 
contyacted by WNED Sducational TY Station here in Buffalo, 


As a mattex of fact, I am a txustee on the Board of Trustees 
of WHED up until 1959. Ochex than that, the eontacting for 


television stations on our part to them, not they to us, would 
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be very limited at one time. And this would be added infozrmaticn 
WYSL contected us years ago when it first came on and it was 

by phone. Eut thet is the only contect I, Sister Mary Angela, 
heave hed. | Tf other people in the institution have, I did not. 

Q Are calls to your office taken by youx secretary? 

A maced they are. 

Q Would it be her practice to refer the person calling 
to some Cirector of informetion? 

s right, right to the Public Relations Office 
whieh contains offices for public relations and development. 

Q Has any report been presented to you that somebody 
connected with the zadio ot television stations hes contacted 
that office? 

A iNot othez than what I just said to you, Mr. Green, 

Le] Hex long has youz secretary been with you? 

7) Seven years. 

Q | Since the issuance of the subpoena that brings you tc 
this courtroom todey, heve you had any convercation with Mr. 


nyone else connected with the Courier Express or 


6id@ me the social grace of coming over and 
recognizing that I was here and we shook hands. You saw the exte 


of the greeting. ft was a handsheke and an introduction on my 


part to the two other zelations that are with me. When I 


returned from Arizona and got the subpoena, I colled Mr. Andrews 
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and said, "What is che big idea” I have no interest in either 


. | 
subpoens Sis absolutely ridiculous." That was|/the end of 


party. Zam right down the middle. TI think that this 2 
| 


; | 
the convercation. 


Q Now, since the deliveryof the subpoena to your Ea 
have you received officially or in writing any direct or impiiec 


| 
promise that 2a contribution would be given to your schcol by the 


Courier Dzpress or any individual connected with it? 
| 
A Never. | 


| : athe 


Q New, has there been any rotogravure coverage onthe: 
SuPlement | 
Sunday ecre= of the Courier Express since the service Se the 
subpcena cn you, pertaining te your school? 
A I don’t know. Both papers were = exo ous to us. 
| 
I would say Buffale News even moreso then the curier Express. 
Q Would you answer the Greneions To tn best of your 
knowledge, has there been any Suntay covermstrotegravure coverage 
o£ your school in the Courier Express since the subpoena was 
served on you? : 
A I would have to go back and lcok in| our books, 
clippings. And we do have every clipping t: hat has ever been 
| 


put out about Rosary Hill since its inception seventeen years 
ago. We have a volume this high. Tf couldn't tell you right 
now. I would he going cut ey a limb, Tf could not. 


Q Well. you have brought two ladies as you today. 


Would either of them know? 


2, MoCASE: if mKxaminer, I object to this at this point. 
Sustain the objection. 


Sam baa td 


© MR, GRESNs 
Q New, yeu have et ancarli i in the case supplied 
opies of entries in your appointment book or psges from the 
dook end I am going to show them to you. TI want 
Would you please examine these 
and see if they are exect, Sistex? 
is the cne place whexe I want to change the 
on this occasion, if you coms over 
here. x2. Green, I would like to show you. The girl that 
took the testimony evidently got that name incorrect. That is 
She put it down a5 “Weller” and I went 
imgesticzted because I was concerned that everything 
viGence would be perfectly true. Mr. Welt was not a 
as I theught he was @ prospective teacher at ‘that 
time. We were interviewing prospective teachers and I thought 
he wae one of these. He was 2 man from Tradition House in 
Depew, Hew York, @ compeny that makes church furniture. Mother 
Gonzsge ceme in to sce me that mozaing. This it the only 
plece thet I would chenge it. 


MR. McCAPE: Pardon me, Me. Green. J Gon*t have a copy. 


Do you have extra copies? 


UR, GREEN: I haven’c brceaght extra copies. I want to 
offer these as exhibits. I will give you extra copies. 
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PHE WEIMESS: That would ke the only 
PRESIDING EXAMINER: Let us get this 


is on Wednesday, July 20th, of what year? 


Mc. Welt 


for just a moment? 


Mc ry We tt . 


MeCABE: Fine. You offer these? 


BR, GRE Yes, as the next Ultravision 


guess it is 52. And I wiil supply copies. 


PRESIDING EXAMINER: Both pages? 


MR, GREE: One would be the entries for the year 1960 se 


would be paga 1. And for the year 19§3 that would be page 2. 


PRESIDING EXAMINER: Any objection for Hr. Green entering 


Ultravision Exhibit No. 52? 
MR. MeCABE: No objection. 


MR. TACY: No onjection. 


(The docunent 


hezetofoxe marked 
\ 
| 


for identification as Ultravision 


Exhibit 52 was xeceived in 


evidence.) 
PRESIDENG EXANINDR: Proceed. 
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BY FR. GRESN: 
Q Sister, I am showing you the entry for the day of 
} Sunday, Merch 17, 1963, and there is an entry of an appoint- 
ment with Sister FiGelis. Do you recall what that conversation 
wes abcut? 
a My position is that I am President not only of Rosary 
Hill College but we have an institutionsl branch et Stell 
Senéay afternoon I went down and 
stayed wit UDI hours going over college matters. 
Well, do you rec2zll anything specifically that wes 
Giseuseed? 
A The entire overall picture of the Institutional 
Brench. There ere two years of college there. 
Q ‘Well now, there is another entry on that same day. 
It is herG to reed. 
A Sister De Sales. 
Q ‘De you recall what that conversation was about? 
A iSistez De Sales ond I were apposed to have gone to 
New York that nicht ard we didn’t. Inetead, XI stayed at 


Sister Patzice's. Sister DeSxles, I distinctly recall it was 
y 


March 17, exriveé at the hotel. The hotel was cleaning up afte# 


the dzbrig that the college students who acted up on March 17 
left behind them. We distinctly remembered. Most Sisters did. 


Q ‘Phen you have spoken to Sister Fidelis? 


’:) iShe is the Academic Dean, She ig in caarge of the 
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Institutional Brar:ch. 
Q Well, in the last few days or weeks /have you spoken 
with Sister Fidelis about the conversation on March 17, 1963? 
I did not. 
- Have you hac any conversations with! Sistez Fidelis? 
I live with her. I talked to her. 
Now, referring to this entry on narch 44, 1963, there 
| 
is a refezence to "Father Matthew Gaskin, OFM, Retreat No. 2." 
What do these mean? | 


I 
A Father Matthew Gaskin, OFM, Order of Friars Minor, 
| 


that day. 

Q And did you confer with him that cay? 

A I think you would be taxing ay memory, if you were 
{ 


: 


| 


to ask if I conferred with him that day. I know hin and know 
him extremely well. But whether i conferzed with hin thet doy 
or nok, Z just would not say. | 
Q Now, do you have any recollection of the nature of 
the conversation with this Mrs. Pepe on July 19, 1950? 
A Mrs, Pepe wap the President of the Mothers Club, 


As to the exact nature of ny conversation with hex, I would 


havea no recollection, no. . 


| 


| 


Q In the years 1960 and 1963 was it your custom to 


i 
come into contact with a great mony different \pesple in your 
aa 


job aa Presifent of Rosary Nil}. coallegs? 


was the Retreat Master for the students. That retveat lasted 
| 
fH 
} 
4 
| 
H 
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do. We have a thousand, about 
That was the- tial number. As 
they come and go. Some Grop out. Some, the mid=-semestez 
number 1,000 would st: i But in October, the 
zegistzation was SED CesaLeey, 1,042. But it is, you 
elise thet we have quite an orgenizetional structure 
President down to the Vice-President who is 
2iso Ace€enic Deen down, to the Dean of Students, to the 
Pinenciai Cisicer, to the Development Officer. All of this 
in college teday is the hierechy of authority. 
Q Sistez, you have hed physical ailments thet have 
exten¢ed cover @ period of years, i 2t correct? 
A Thet is right. And I believe you hav2 a complete 
recoré on then. 
Q Wonld it be fair to ezy that the illnesses from which 


you unfortunately have been suffering in the recent past began 


Pperheps as long as eight years ago? 


2 Weil, you know, it is very hazd -- you knew the old 
eaying, "One hates to speak about one’s operations." And I 
Gon*t tink I should go into the gory Getaila. I believe thet 

{ it would even date hack farther than that. One of the things 
; I came with into the convent was 2 congenital twist in the 
i intestines. This wes not Gircovered until after 1945. ew, 


; that does not take medication. 


Q Hes thie caused you periods of severe dkacomfort. 
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| 
BK I would say that I -- discomfort? F: have had pain. 


You have had pain. I live with it and = live with it 


Q Have you taken medication for the pain? 


A After my operations of which I hed thzee, and in 
| : : 
14 months, I naturally had to take medication. One would. 


Q New, in your eaxlier testimony you referred to 
opezations on certain Gates. I believe you referred to opera- 


tions in 1960, at the end of 1960, is thet right? 


cheerfully. The hierachy of values are God, |jothers and i 


A I was eperated on three times, Septerber, 1959; 
“ | 


| 
three opexretions. | 


Q New, were all of these operations for this intestinal 
condition? 


December 28, 1960; January 138, 19S51. Those ere the dates of thé 
A Yes. 


Q : = t ion that was 
given you? 

A Very little of it E do because I have a great deal 
of faith in my doctor in that he would give me nothing that 
was not good for me. And I am not a great psi pusher., 
0 
A I would say that I frequently violates mayke his 
confidence in my taking of the medicine. I am too busy to 


take Lt most of the time. 


Q Wall. do vou know Lf tranquilizers 
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| for the condition 
; 


object. Do you mean at the time of these 


3stexr has just given you tceday? 


meGicetien twenty years age. Tt hed no relevancy. These 
operations were «~~ 

PRESIDING SXAMENERN: Sustain the objection. 

ER. TACY: I object. I think she has already answered the 
question. 

BY MR. GRESN: 

Q Nov, Sister, the fixst interview for which there is a 

recoré is one that took piace in July 1960, whica followed 


ery close cn, well, waich pzecedsd theze operations. Appazent ly 


It was in between. 


I thought you said the first of these three operation 


*59. 
Q Septmeer 1959? 
A Ghat is right, xight around the spring of the year 
and on duly 29th, 1960. 
Q Iosee. And the next one eceurred when? 
2 The nexe one secured which wes adhesions. I take 


l the number one prize in the country foc adhesions. 
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Q And that occurred in the fall of 
A fnat is right. 
MR, McCABE: Now, just 2 minute. Mr. Grean, it states 
in the record now the three times, September 19, 1959; 
Decenber 28, 1960; January 18, 1661. There was nothing in the 


fall of 1961. 


THR WITNESS: Wait s minute. I seid Decenber 28, 1961. 


MR, MsCABE: ‘61? 
| 


THE WITNESS: Mot '62, *60, and then two weeks later. 

BY ER. GRERW: 

Q Then the first one was before the interview, this 
supposed interview? 

A That is right. 

Q Okay. Now, is it faiz to sey that the first cperation 
was not entirely successful? 

MR. TACY: Objection. 

MR, NsCASE: Objection. 

MR. Tacvy: I see no relevancy. 

PRSSEDING EXAMINER: 

MR, TACY: Calis for a conclusion. 

BY MR. GREEN: 

Q Were you still suffering scme of the same symptoms 

following the first operation? | 


ry You are talking about my xrecent trip to the Mayo 
: 


Clinic? 


will ceme to that later. But I mean, referrim 
18602 we 
'I woulé sey at present I am in the peak of health. 


Well, I am not talking about nov. 


What are you talking ekbort? 


So SSS SSS aries sevens os coewew ee oae eee 


Q ‘Let us co back to 1960. You had two operations 


coment © 9s + eee etevmmmny Crowwnnmnenenn £8 sees | rete Serer meen 


SSSstse Ss 


fore 1S60, Is it corzect to sey that the symptems which 


operation had not been fully cleared up through 


=) 


Tose 


SETAE 


Sree sare 


1950 in July I feit nothing. I did not begin 
It was in November of 1960 
eze taking over. 
summer of 1960, have you any 


recolice m2 of x Gruss to relieve discemfort or 
-] 


: 
| 


p2in? 

BR. HeCAP I ebject. Are we going to try hex whole 
medical history? That is absurd. Mz. Examiner, we slready 
heve a stet by counsel. As I construe this question, the 
earlier interview in duly 1960, is not an issue here. TI 


reetzizl of the patient's medical history. She 


PESOS SS 


2 in high schcol. Are 


BR. GREE: x cing to paxviods, relating to contacts 


in the record. 
MR, MeCABE: That is still irrelevant. 
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| 


RACY: Do you think the 1260 interview has «ny No 


beaxing in the issue here? 


PRESIDING EXAMINER: It is related to the contact in the 


i 
middle of duly, 1950. If she recalls, 1 will overrule the 


objection. Do you recall if vou had any drugs? 


Or medicstion? 
GHB WITWBSS: You are ashing 2 pexson whol is not very 
! 


conscious of herself. Tf couldn't tell you thst. 


PRESIDING EXAMINER: ALL right. Just 2 minute <-— 


my life, God, others and myseif. And my 3in is not to 


| 
concentrate on myself. I may have had, = could have hed 


| 
medicine fox my stomach. 


BY HR, GREEN: 


TER WEENESSS: I told you thet I have three hiezechies in 
| | 

{ 

‘ 


Q Have you been edmitted to 4 hospital suffering from 


states of, froma state of severe anxiety? 


3B No. I get sick but f Gon’t get anxious over myself. 
I am not an Aneesh) SOSSED- I am very extroverted. 
Q New, would you deny that on ganvary, 14, 1957, you were 
admitted to St. Francis Foopital in a state of anxiety? 
BR, Mccabe: Pardon me. Did you say 1997? 
GREEN: Yes. 
McCaSE: I ovjact. 


QRIaN: In 3 sense ZT am paving Sistez*s testimony -~~ 

| a 
| 
| 


238 


pehelf of the witness, 
Z have no right te object, to its relevancy. 


to object to this whole m 


asteriel as it is = 


tex?s personal life is not public 
conversations allegedly in 


That wasn't my function. When we 


that we do it into different areas, not 


eviier in 


get there by 2 trap question and then tzrying to 


tzy to trap her. 


Z world like to answer it, if I may. 
I didn't try to trap the Sister. That is 


mor my --- 
PPESENTIAG EXAMINER: gna would like to 
ancuer it. ts to stzaighten that out. 
Z xeally do and want to have this ovez with. 


ko know chat I am right down the middie. 
I witharay my objection in view of that. 
I would say chat XI saw a dector who could 


Bnd he was throwing me in 


| and cut of the } took Dx. Rozek at 
Kenmore Mevey Hocpital, who 3 oentgenologiat, to discover 
2 hiatus hexznia. onnected with the adhesiois 
stines. It took him to discover it. Bat pxiexr to 


that I wac trying to find the cauce of my czouble. But it 
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it was reality. It was an organic 
BY MR, CRUSH: 


*, Well, do you deny °-~~ 


Q 
AB TI woulén't know the date. 
Q 


Do you deny that the condition -= 
SINR: Er. Green, please 
question gifgerently for the revord. 
BY MR. GREDN: 
Q Well, has the condition 
the yeazs carsed you fzon time to ti 
a Xo. 
the Goctor hoped that ie mais EAEEES 


zbeut me because I forget myself. 


phrase your 


. 
Q Have you keen given tranquilizexs for the condition 


ever the years? 
HR. McCABS: I object. Too gene 
point here, Mr. Emaminor? We have all heen 


over tho yeors. 


PRESIDING EXAMERER: Within a pericd clo 
i 


present. 


BY MR. GREEN: 


can't we get to the 


Q Closer to the present. Sister, you hae these 


hospital coxmitments in 1960 and 1961 and the condition 


apperently rexoisted. When did it show up 


A After 1961? 
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agein? 
| 


he doctexs re-checked me becauss 
they went 2 that everything was in working order. I 


ate to gct this cxude but if you force me, I will have to. 


Zwes cheeked. IX was checked porlodically, 
episcze that I had was a bowed impaction which was 
texen core of partially at Kennsre Mexey Hospital. When the 
ugat that theze should be su 
= would go to the 


It was clearcd up without y suxgery and any 


Ang i= ome hes any imaginaticn, ore can dscide 


@ result of this condition? 
Coxe on. 
Mz, Exominer, this is absuzd. 
These ase velid questions. 
Thoce exe invalid questions. 


GREz. 


five to six keure of sleap every night. 
fave you hed periods of sevoxre woxey as a result 


of thie cordition in vecent years? 


vc) Ch, my, no. ZZ aon’¢ worxy about myself, & worry 
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about my Gekta, IZ you can help me ovt with 


question. Sister, hasn't this condition caused you periods 


states of S2vere worry? 
Now, He. Exeminer «=< 
Your answer? 
PRESIDING BHARIMCICR: 


here that Siste: > =i 2 tion®even when her 


sities heve objectedi 
The Chaiz he : tunity to zyle on it. trent to say that 
it seems to me that she evidently has 
coopsrate and tell you what yor 


hex if thare is anything else, & 


MR. TACY: He. Ruaniner, 


and questions like it have beon avked 
record again and again. 

MR. GRESNs IT 

MR. PACY: It is time we call a halt to the sane pox 
sistent quosticns. 


HeCASSs LF second. 


rE rn re Ln cL a Nn a a En the 


Cr : ; 2 should not 


ko us proceed in this frame ef mind. 


SaaS 
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‘named Father Nosh? 


Pakhae 
s2eQenics 


n the hospital. 


Mie ces Soe Se 


a 


wag there for a short time. Yes. 


there o: the approxi-~ 


a check the records 
wes giving you exactly what 
I think I would have to go 
It wouleé be there. 
seazehes your memory and sce if you can 
recsil eny ccaverest wlth inski aftez Pather Ash 
left yews cchool. Do you zeca#il any suck conversations? 
RR. 


PHY WEPESSS: I em sorev. I don’t have any recoliection. 


CLI2EELLe 


sin jrapecrnn eali, Py 
PRSESEDESS TNSsstavcsts 


i 
i 
i 
| 
| 


CROSS-UZAELUDE LON 


BY LR. MeCARS: 


Q Sistex, have you had an occasion to read your 
| 


testimony in Washington? 
- 


A I read it last night, the vezy last thing. I read 


it two oz three times. I told you I went back end checked 


out everything thet I said. 


Q Ang Sistex, aftex reading it a 


here in the courtreom, do you wish to mk 


hexe this morning? . 


ng 


2 


e any ethez changes 


thet X have in mind to say is that 


Club meeting on Saterday night. 


the mogerator. He hears confessions en 


sees Q | 
: 
| 
| 
| 
| 


eting the week after- 


war@€s on the 2ist of March. But on March 1 


oponend ticket to go to Columbus, Ohio. 


So I was not there fox that mecting. 


I 


| 
iz puschased an 
| 


wag theve ten days. 


Q Then it is still yous testimony here this morning -~-! 


A As mseh as XY can sny. 
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11:00 a.m. 


PRESTDIUG EXAMENER: Who is the next wi 


tie, Anthony Glieco, f but | for t=. Glieco*s 


conveniente so he may zeturn to bis job. Nz. | Gliecs, will 


you take ¢ 


Wheveuroa, 


emamined and testified a 


“Zam self-employed. 


4 
UG MMAMIPER: Yes. ¥ short recess. : 

i : 
eunon, at 10:40 a.m., 2 brief recesg was taken a 
| 
! 


} 


ae ‘ A 
Bureau at this time, Mz. Snes 
it might present 


i 
he stand, please. 


| 
| 
| 
| 
| 


ivste duly sworn, was 


Now, Mr, Glieco, will you state your full name, 


Anthony M, Glicco. 
Where ao you live? 
1799 Gonesee Streat,. 


ang what is your eceupation? 
cis | 


a 


| 
you would sezt of face 


Mr. Stanley Jasinski, who 


Q Iam now showing you ond may the xecoxd show that 
Gliece is exanini lettey which has been intrcduced 
ltrsvision Exhibit No. 33 which 
er signed by 
fz, Stanley Jasinski, President 
Company. Ana it is under the dete ef 


signature cn that letter? 


you have the lettexz, have you, Me, Glieco? 


ae 


A 


Q 
reGermpcion of you your bsothez’s ateck holdings in Scaport 
Broadcasting Comniny, is ais corzect 

& 

Q ‘How, as @ matte: © fact, at that time had stoc! 
actvaliy been issued to you and your borthox? 


A Bo, it wasn't. 


nt 


the second pazagraph of | ‘the letter that 
it states, "We respectfully svbmit our resignations as members 
ef the Beard of Dizectors of Sespozt Brozdcasting Company at 
| 
this timo." Hew, as a matter cf fact, was Daniel, your brother 
ever 2 director of Seaport? 
No, he wasn't. 
were you a dixectoz? 
¥es, I was. 
and 60, this in effect was your reapanatton 25 2a 
@izectozr, is that poreeees 
A Right. 
Q Now. priox to writing this letter aia you heve any 
| 
conversations with Ke. Jasinski concerning your vesignation 


from the Bs. aa of Directors? 


A rt ‘think I made ons phone cail and then Stan Jasinski 
told mo to put it in writi 


Q Now, Sore inacate if you can recollect, approximately 
| 
how mony Gays, weeks, months ox whatever was aid you have this 


| 
conversation concerning your resignation? 


A Before the letter? 
| 


Q Yea, befoze the Gate of the lettez, March 5, 19542 
Might have bien cne or two days. 
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record may show that Mr. 


to Messrs. Anthony and 


of Scapoxt Brozdeasting Corpora~ 
in the lower left-hand corners what purports to 


vy Glioco and Daniel Glieco. Is that 


Pr re a a a ae 
m or 


Waass 


of yous brotnes? 


SSS ee 


33 


i 


o a eheck in the ameunt of $4,075 


SEA SE SS 


all che money each of ycu have con- 


“o the company. Did you receive 3 check canelosed 


Yes, we did. 

How, Kz. Glieco, bhetwaen the date of Mareh 5, 1964 anc 
Mazch 20¢h, 1964, w: . Gate of the lettes concerning 
which you heve eakiiic: i@ you have any furthez coa~ 


chs with Mz. Jasinski specifically referzing to your 


pepe os 6 eee wantin Nn we See 3 eee Se 
rn at a Sree Se eet ad ad 


Q toy, O05 far as you wore concezned, the lotter of 


March 5, 1964 was your foxmal i ion from your ansociation 
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working time, can you tell vs whether you were to devote your 
full time to the affairs station in programming or 
whether. it was partetir 
r:) Well, we were going to try to devote at least four 
oz five hours a Gay. I know that, me and my brother, about 
thet. 
Wat wen 


Feur or five hours is what the witness 


i have no further questions. 


CRO3S-EZAMENATION 


Hz. Glieco, who first invited you to hecome a stock 


Sseport? Was it Me. Jasinski? 


hz. Jaciaski. 
Bev, when did you fizst agreo to work at this cation? 
Right from the boginning, I think, 
Are you sure of thre? 
P>) Yes. 
Q Did you s2a tho Seaport epplicution whica was filed 
with the Commission? 
A E think I aow copies. X am not eure. 
Q Let me ehow you a page from the application which 
porports te tell the Ccmmissi.on the Plins for staffing the 


station. Do you see thece an item in entxy for Sales Manager? 
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MR, GED: ME. Examiner, I object to thia 
tion, This is not pertinent to the newly edded 
issue pertains cto the zepezting of the azepping 
Glieco Erothezs, not to the integration propesals made i 


comparative ote. erring. | 


3 wWitne SS oe 
Sinca we have the issues here, FT have 


| 
thac as Hx. Tacy did. 


| 
Cverzuled, 


BY MR. NeCass: | 
Q Mow, six, can you see entered the application fox 
Sales Manager? 
B Oh, yes. 
Q ane whet @oes it say oppose that? 


A "Poe be salectad. 


Q To pee selected, Now, whet doss : 
General Manager? Doss it say Stand 

A Yoo. 

Q Whst does it sey opposite Brogran Na 


A Loe Forester. 


Q How, Siz, doss that sefresh your ree 
Jou were 
your Sretemene a minute ago that Ra-+wes-s upsesed to work at the 
station right from the beginning? 


Whon the licease was issued, 1 think that was --- 
My queotion is: When did you fizxst lagzee to spand 
x | 
time at the station? Was it bofore the application was filed 
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A Weli, that is a hard one to answer because we 
were in business and we wouid have devoted = moch time as 
possible. And we were thinking of settling ae business 
when and if we peeved with Seaport. : 

Q Now, did you advise Mr. Jasinski is, November 
of 1961 that you were actualiy, you end your brother, 
were actualiy in the process of selling your £it2ing 
station so that you wouid be able to devote fu12 tine? 


BR Yes. We had an offer at that time but that 


feil through. | 

Q I see. Now, when did you decide not to sell 
the station after all? | 

A I don*t remember that. | 

Q Well, generaliy, was it shortiy thereafter 


that the offer was made or was it ~~~ 
| 


A Well, no, ve had an offer but it wasn't enough 
money, so we just didn’t seil it. 
| 


Q Well now, Mr. Jasinski testified in November 
2962 that you and your brother were at that moment in 
the process of seliing your station. Now, was that 

. 


accurate as of that date? | 
| 


A As far as I can remember, yes. 


Q Now, my next question is: When after that 


| 
date @id you turn down the offer or take whatever 
| 
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action was necessary to hold on to the station? You 
still have the station, don*t you? 
Yes. 


When Gid you decide not to accept that offer? 


Well, was it shortiy after it was nade? 


A 
Q 
A I don‘t even remember. 
Q 
a 


Yes, because it wasn’t enough money. That is 
the reason why we wouldn't accept the offer and we 
Gidatt want to seil. 

° When you decided that the offer wasn't enough 
money, did you notify Mr. Jasinski that you were not 
goirg to seli the station after all? 

Z don't zemewber if I did or not. 

How often Gid you see him? 

Now? 

Ho, for the past three or four years? He is 
a customer, isn't he? 

A Yes. 

Q Do you see hia every week? 

A Not now. I haven't secon him in maybe a year 
or so. 

Q Okay. Wow, did you Giscvss with Mr. Jasinski 
whether you would be paid a ealary for your work at 
the station? 

MR, GREEN: Mr. Exaniner, ho is carrying this too 
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far. This isn't pertinent to the issues. He /had the 
opportunity to subpoena Mr. Giieco at many easier 
points in this case. He failed to do so. He is trying 
to button up some loose ends. He shouldn't waste our 
time. 
MR. MCCABE: The purpose of the coeseton as that 
from the record in the Seaport case, there is jconsiderable 
Con coerey over whether this witness would be paid a 
salary. There was testimony, repeated testimony on it. 
I think we are entitied to find out what that is -——- 


MR, TACY: mr. Examiner, May I make a suggestion? 


I think a reasonable amount of this examination vas 
" i 
certainly proper. But this is going way beyond the 
scope of crosssexamination. And if counsel ees to 
ask further guestions, he ought to call hin as his own 
witness. | 

MR, McCABE: I consider this as direct testimony. 

MR, GREEN: Mr. Examiner, ali these points were presented 
to the Review Board. The only point that the|/ Review Board saw 
fit to add as an issue was the probiem of whether Seaport 
reported the dropping out of the Giiecos in tine. That issue 
has nothing to do with the integration proposals, employment as 
staff personnel. The Review Board has in effect said that 


anything outside of the reporting prebiem is outside of this 
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wR. cacy: Mr. Examiner, I must agreo with Mr. Groen at 


rn : 
least in the purpese outiined and. presenting ir. Glieco as a 


witness here this morning, that the purpose of the Broadcast 


i r+ , 
eee ¢ tart: tte: ten eats See 9 at 
Be Sea eerie nes oceans ae 


Bureau was to establish the dates upoa which this resignation 


teck place and the facts and circumstances surrounding the resic- 


as 


= nee ee 


nation. That was the sole purpose of my direct examination. 
Now, if the Examiner feels that it shouid proceed further, 

the Broedcast Bureau is not going to enter any objection. I 

upGerstocd i'this was to be a brief hearing in Buffalo for the 


purposes outlined in the hearing order. 


0 pene meres &: 


PRESIDING BXRIRER: If none correctly, the hearing 
; before as well as Abercorn taken from the original hearing 

to which references pave been mage, there was little, 1£ any~ 
thing, relative to suck discussion as Me. Jasinski may have 
had with mr. Grieco. Fow, it seems to me that we are going 
pretty far back and we are straying to the time before the 
other Examiner. So I am going to sustain the objection along 
that line. 

BR. McCAPS: Mr. Examiner, I will eustierate that 
the purpose of the lina of testimony to which you have sus- 
tained the objection was to shew that tho eConrecion proposals. 
for which the Boarore Broadcast Corporation was preferred to, 
in the initial decision of Eyaniner Honig, were not carried 


out, in fact, and were not made in goo’ faith to the Commission) 


In view of your ruling, however, I will ask no further questions 
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along that iine. 
PRESIDING EXAMINER =: The statement that they were not made 

in good faith, ft understocd this witness to say that he 

expected to work at that station for at least four ox five hours 


a day. 


MR. McCABE: He said that, sir, yes. He said that. 


PRESIDING EXAMINER: I think it clearly indicated 
that at that time, that at the time he end his brother were 
| 


the owners of a filling station. He used the statement of 
| 


i 


1961 that "We had an offer to seii." In other words, they had 
| 
an offex from another person to buy it. other) than that, ZI 
don't see any consistency. 
BY MR. McCABS: | 
Q I just have one or two questions of you. 

Mr. Glieco, after you resigned fron Seaport on March 5, 1964, 
were you aware or G@id anyone come and tell you, advise you 


| 
Jater that subsequent to that date, the initial Gecision of 


the Hearing Examiner in Washingtor recommending a grant of the 

Seaport application had been re-affirmsed for the reasonSstated 
| 

in the oviginal, initial decision a year ago or so earlier? 


Did anyone teil you that? 


| 
| 
A Could you clarify that? Did you mean that the 


license was going to be issued? 


Qa Well, six, are you aware that the License was 


ultimateiy issued to Seaport? Are you aware that Mr. Jasinski 
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i ultimately got the license? 

A Yes. 

Q New,@ic you ever sec a oo of the initial decision 
of Rearing Exeminer Honig Sane: to the Commission that 
the Seaport application be granted? pia anyone rc ee you 
‘that at the time that you were still a stockholder and director 

A No. . 

Q ‘You Revert saw 2 copy? 

A Not that I can remember. 

Q Seat saw it. Do you know whether SEM 
Eonig’s reeczmen@ation was based in part on your background and 
experiences anc civie activities in the puffalo area? 

mR. GREEY: I cbject, Mr. Examiner. Once again, he is 
exploring Een cograeton area. 

PRESIDING EXAMINER: He doesn't know. Ho didn’t sea it. 
I don’t An he is qualified to ae that guestion. 

MR. McChEZ: No further questions. thank you very much, 
Mr. Glieco. : 

CROSS ~EAZAUIEAP LON 
BY ve. G2EBEE : 

Q I have one question, sir. Mr. Giieco, during this 
pericad in March 1964, when you and your brother wanted to avep 
out of Seaport, Gid Mr. Gasincki visit you and try to talk you 

, 


out of resiguine? 


“AR (Yes. tf think he did but wo needed the money at tha 
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time because of the construction of a new bui 


did. 


¢ 


MR. McCAEL: I didn‘t hear that. 
THE WITHESS: Yes, I think he told us that. we had 
-considered but actually we needed the money at the time because 


we were constructing a new building. 


MR. GREEN: Thank you. No further questions. 


MR. STACY: I have no further questions.| 


PRESIDING BRAMINER: You may be excused.| Next witness? 


ER, GREEN: The only remaining witness is the Doctor and 
| 


he is scheduled for three o’*clock. Oh, Mr. Jasinski, take the 


stand. 


Whereupon, 


STANELY JASINSKI 


| 
was calied as a witness and, after being first duly 
sworn, was examined and testified as follows: | 


DIRECT EXAMINATION 


BY MR. GREEN: 


Q Mr. dasinski, your testimony, as I understand it, 
5 : | 


has been that in addition to the conversations in July 1960 ard 


March 1963 with Sister Mary Angela, you spoke to or met with 


her on other occasions, is that correct? | 


A Yes, sir. 


Q Now, can you recall any of those other occasions? 


ZI can't recall the dates, Mr. Green, but I can recall 
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the events. 

Q Nov, please Ceseribe these events? 

A One was an event of a Christmas party at the Damon 
Mothers Civb that = attended with my wife. Then there was an 
occasion where Sister Fidelis, who is aiso connected with 
this order ané who at one time was tho eeEeroat of Stella 
Wiagara Slementary which is also a part of the Rosary Hiil 
Coiiece Sets ate cane out with a new book. 

I Gon"t nce whether it is a history bock or map book 
or something. And we visited her at tha college. At that 
tims Sister Angela was there. I always go back with my memory 
whea my eave was in school. 

Bou,this is just prior to her graduation. I had a con- 
versation with Sister Angela on account of Patker Ash who was 
teaching Catholic Epistenolicgy. and XI didatt like the phraso- 


ology that he was using ané consequently I got into an argument, 


Soeseustt 


an extra $250 or $300 to carn her credits for religion so that 


ets, 


shs could got ker diploma at Rosary EHili College. 


| 
And my daughter hed to ge to Canisius College which cost t 


Q You say you hed an argument. Who was the argument 


Se ee 


With Pather Ash and with Sister Angela. 


Q Can you pinpoint the approximate ycar whan this 


————E 
SS SSS 


happoned? 


A Well, ic was just before, it was, I believe it was 


261 - 


——o Ss 


| 2138 
| 
| 

in 1959, because my daugher graduated in oS And then in 

subseguent years because I have a second Gaugher who is ready 


to enter college new, naturaiity, I was interested in my second 

daughter following the foctsteps of her sister to continue at 
| 

Rosary Hiil College. 


; | 
Q And you have also testified that you have talked to 
| 
other persons? | 


A Yes, I have talked cn numerous ecccasions with other 
- | 


sisters, Sister De Sales, Sister Paula ~— I spoke to members of 
| | 
the Advisory Board. 


Now, I distinctiy ages unfortunately the man is dead ! 
now, taiking to Mr. Charies wt and other monbere of the 


Advisory Board. This is not See closed secret about my talking 
| 

to people of Rosary Hill for Channel 29, And I don‘t go about 
| 
| 


this city to make statements that I can’t back up. My repu- 
tation is too good in this city. 
MR. McCABB: 2Z move to strike that, Mr. Examiner. 


PRESIDING EXAMINER: I overrule the objection. 
| 


| BY MR, GREEN: | 

Q With respect to Mr. Glieco's testimony a few minutes 

| ago, Mr. Jasinski, did you consider the Glieco brothers out of 

Seaport Broadcasting Corporation as a resnit lof the letter that 
they signed and sent to you dated March 5? ! 


No, sir. No. | 


} 
I 
| Q when did you consider the Glieco brothers out of the 
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corporat ion? 

A Well, a few days eee to the letter that they both 
‘ signed kecause I Gid maks a special trip. In fact, my wife was 
with me in my car and I talked to both Tony and@ Danny and I 


told them, “We have an official decision and I'm sure we are 


A 
} 
! assured, our lawyers are very cptimistic about the outcome of tir 
i 
: 


ease. They have stayed on for so long and they did both 
contribute a let to the application in all respects. They 
| mace contacts and they made personal calls. they were always 
helpful in cur meetings.” 

I tried to talk beth of these men out of leaving the 
corporation. 

Q All right. Fine. Now, I am going to ask you the 
guestion again. Lcok et this, Uitravision Exnibit 33. Porhaps 
that letter wili refresh your recollection. When did you 

i consider ths Glieco brothers as Geparting or leaving Seaport 
Bro2écasting Ceorpozat icon? 

BR. McCABZS: Ho just asked that and he answered it. 

BY BR. CREEN: 

Q Ho, Zz cose like a more dicect answer. 

A well, I considered that on March 20th, when this 
letter was wbedfeo 

Q Thank you. Now, Ur. Jasinski, have you to tho best 


of your ability testifiod truthfully in this procecoding and 


© 8 
a 


given the FCC correct information? 
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A Yes, six. 
MR. GREEN: No further questions. 
CROSS-EAAMINZ TION 


BY MR, McCABE: 


Q You say that the Glieco brothers made contacts for 


you, You asked them to make those contacts? 


meetings with your attorney and possibly with 


Didn't you have. 


_gome consultants 
| 


fren yous attorney's firm in which they were advised that it 


was imbortent to make contacts ag a result of 


| those meetings? 


| 
Didn*t you say here, "We have got to make contects and here 


are you snares." Didn't that happen? 


A. Wo. We didn’t give out eny sheres but we did have 


uel oh 


meetings. We had Mr. Wekt at a meeting in Buffalo who explained 


the importance of making contacts and consequently every 


steckholdes went out on his own. Sut we didn 


contacts or list of contacts, no. 


rt have any specifi: 


Q Did you have meetings in Buffalo with any other perso: 


from your law firm who is not a lawyer but a consultant? 


A No, siz. 


Q Now, when you went to persuade Myr. Glieco and his 
| 


brother to stay in the corporation, didn't you advise them that 


Lf they dropped out, the initial decision might be lost, might 


be reversed on appeal? 


A ZI don't recall saying anything Like 


Q Wasntt that your belief at the time? 
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that. 


a (No ressonse.) 


aan t these , 
Q Wexe you afraid of the fact that trese resignations 


might affest your chances of getting the grants from the 
Ccamissicn? 
A No. I @ontt think that entered my mind, Mr. McCabe. 


Q Where Gig you advise hin ond plead with him to stay 


A I Gién*t pleed but I chovwght they chould continue with 
I meen; I thowght we hsd a very fine ozcanigation set up. 
You relied through your attorney”pleading$ did you 
theiz civic zecozd of participation in activities in 
€s 2 ground for a grant to Seaport? 
I realied on the attorney's advice, ves. 

Q No, no, I mean you authorized your attorney to file 
pleecéings with the Comission saylag that you sheuld get che 
gzent hecseuse of, among other things, their active civic 
particivaticon? 

A Yes, sir. 

Q You knew, Gidn’t ycu, thst the Pxeminor made findings 
| agreeing wita you on that? 

Yes, sir. 


Wnat year was the Christuas party of the Damon Club 


X @oatt know. I hava attended two or three. 
Your can’t tell me which Christmas it was? 
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Z can*t xecall, nog sir. 
Wa2se w2o0 it held? 


It wos neid at the college. 


| 
| 
| 
| 
| 
| 
| 
| 
What year was your visit to Sistez Fidelis? 


| 
I see Sister Pidelis just about evezy yeaz. 
No. That is not my question. You xeferzed toa 


visit to Sistez Pidelis at which you said was attended by 


| 
| 
Sister Mary Angelia. Wow, whet yeay did thet occur in? 
. . : | A 
A Could have beon ‘5S, *59, *69, °61, |*62, Mr. McCabe. 
In fact, I visited two weeks ago Sunday. 


MR. EeCabe: No further questions. 


BY MR. GRusts 
. ~ | 
Q Me. dasinski, you Gcn't mean that evo weaks ago 


Sunday you conferred with Sister Fidelis when Sister Mary 


Angela was present? 

A No. 

Q You ave not saying that? 

a with Sister Fidelis. 

ER, CRESN: Yes, All right. 

PRESIDIUS BRAY, oR i. Tacy? 
. | 
MR, TACY: Yes, just one or two questions. 
: | 


CROSS-LXAIMINATICON 


er ernie tne weer ees ae AS NTS CE AS 1S CRS OE A EY EC COE A ATT TO eee eane twee mmaNeY A Se RH Few Oe 


BY R.. TACY: 
Now, I want to clarify in my own mind, you testified 
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| 

to this before and it would be in the record but are you gaying 
that afte: you rcceived the lettex of Mexch 5, 1964, which was 
the lettez of resignetion, that subsequent to thet time you knex; 


a | P 
yous wife called the Glieco brothers asking taem to remain? 


A after that letter? | 


Q Aftez that letter. 

A Ghe first letter, yes. | 
| 

Q Now, priez to that first, prior to the March 5th 
| 


letter, were you eware thet the Glieco brothers wishea to dis- 


associate themselves? 


A No, siz. 


Q that this letter that you received on Mazch 5, 


just came out of the clear blue? You knew nothing about it 


prior to its receipt? 


A y think there wos a telephons -~ NO. I am sure 
| 
theze wasn't anything prior to that. | 
| 

MR. PACY: IT have no further questions. | 

| 


MR. GRSSN: 


RESIDING EXANINGR: Ail vight. Tf belicye the next and 
| 


only witness to be calicda is the doctor and it is my under= 


1S 
any time he can appear heze but that you scheduief euch that 


J£ he does not think he can poss ibly get here before three ofcl 
the Heaying Examiner will be in and around this convenient 


neighboxhoed. And if he can got here merorelenree o'clock, 
| 
| 


standing thet he has beon contacted this nora and advised | 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


— 


No. 22, 526 
Pa ae 


WEBR, INC., 
Appellant, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


Florian R. Burezynski, Stanley J. 

Jasinski, and Roger K. Lund, d/b as 

ULTRAVISION BROADCASTING COMPANY , 
Intervenor. 


ON APPEAL FROM AN ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE | 
Appellant WEBR, Inc., seeks review of a decision 
| 
(R. 2399, review denied R. 2522) of the Commission's Review Board 


which granted the application of intervenor Ultravision Broadcasting 


Company for a construction permit for a new UHF television facility 
| 


in Buffalo, New York, and denied appellant's mutually exclusive 
| 


| 
application. 


ee a 

1/ This case has not previously been before the Court), The 
official citation to the Review Board's decision is 11) F.C.C, 2d 394 
(1968); the examiner's decision is officially reported at 

Ll F.C.C. 2d 426 (1966). | 


2- 

December 31, 1963, the WEBR and Ultravision applications 
were designated fora consolidated hearing to determine whether 
Ultravision was financially qualified and to determine on a com- 
parative basis which of the applicants would better serve the 

ublie interest. As the result of numerous motions to enlarge, a 
omparative ae issue was added on April 6, 1964; an 

~ $snancial issue was added against both applicants 
on March 12, 1965; and on March 21, 1966, the Review Board added a 
character issue against Ultravision and an issue to determine 
whether WEBR Had properly reported its CATV interests. 

on August 26, 1966, after a full hearing on all of the 
issues, the Examiner issued a decision in which he found both . 
applicants qualified but concluded that the public interest would be 
better served by a grant of the Ultravision application (R. 2023-2088) . 
Following the examiner’s dGeeision, the Broadcast Bureau sought to reopen 
the record on the basis of an affidavit and statements which had been 
supplied to it by WEBR, seeking to eplore further the character issue which 
had been designated against Ultravision. The Review Board, after 
noting that the issue had been fully explored at lengthy hearing 
sessions, that no justification had been offered for reopening the 
record at this late date, and that hearings must necessarily come 


to an end at some time, denied the motion (R. 2217-2220). WEBR 


sought review by the Commission which request was denied as 
3 


premature (R. 3289-91). 


eS aa 
2/7 See Ultravision Broadcasting Co., et al., 1 F.C.C. 2d 


Siu-550 (1965) - 
3/ Commissioner Bartley dissented. 


2 
=] 


After hearing oral argument, the Review Board issued a 
| 
lengthy decision which was in basic agreement with most of the 
examiner's findings and conclusions (R. 2400), The unusual length 


of this decision was necessitated, the Board pointed out, by the 
u/ 
| 


nature and number of WEBR's exceptions. 
| 


The Review Board resolved the character issue in favor 
of Ultravision but also assessed a comparative demerit against it 
because of the failure of counsel for Ultravision's partner 
Stanley Jasinski to report in timely fashion the change |in ownership 
of Seaport Broadcasting Corporation of which Jasinski js a 54.6% 
stockholder. Seaport was the grantee in another proceeding 


involving various applications for an AM radio proadcast facility 


in Lancaster, New York. This demerit the Board found, 


was offset by WEBR's failure to report, as required by Rule 1.65, 


its connection with the Courier Cable Company. In all other 
| 


respects, both applicants were found qualified. 
| 


On a comparative basis, the Review Board agreed with the 
| 


examiner that "unquestionably" Ultravision was the superior appli- 
| 


cant (R. 2425). In keeping with the Commission's Policy Statement 


on Comparative Broadcast Hearings, 1 F.C.C. 2d 393 (1965) , Ultra- 


vision was awarded a substantial preference under the diversification 


criterion because it would forward the Commission's goal of 


Se ne ons 4 

i7 it should be noted that most of these same exceptions have been 
yaised once more by WEBR i i jef herein. For this reason, we 
rely largely on the Board’ £ the many 


challenges to the record made by WEBR. 


-& - 

achieving a maximum diffusion of control of the mass communications 
media (R. 2419). WEBR, the Board observed, is already the licensee 
of AM station WEBR and WEBR-FM, each operating full time in Buffalo. 


In addition, WEBR's sole stockholder owns one of the two daily 


newspapers in Buffalo, which is also the city's only Sunday paper, 


and the Courier Cable Company which presently provides CATV service 
S/ 


to the residents of Bufzalo (R. 2418). Ultravision was preferred 
its only connection with the media is that of its partner 
Jasinski, who owns a 54.6% interest in a daytime only 
operating eight miles from Buffalo in Lancaster, New York 
(R. 2416). 

Ultravision was also given a substantial integration 
preference. All of Ultravision’s partners are local residents, 
active in civic affairs, and will devote a significant amount of 
+ime to the operation of the station. In contrast, WEBR is owned 
100% by the Bufialo Courier-Express, none of whose stockholders 
will participate in the day-to-day operation of the station 
(R. 2416-2418). This substantial preference, the Board found, 
was diluted somewhat by a moderate demerit assessed against Ultra- 
vision for the past broadcast record,in terms of promise versus 
initial performance, of Seaport Broadcasting Company's station 


WMMJ, and by a moderate comparative coverage preference given WEBR 


Sy EPs 
5/ Since this decision the Commission has decided, in two recent 
Gnstances, that concentration of control of the mass media warrants 
consideration not only on a comparative basis but as a matter of 
pbusie qualification. See Chronicle Broadcasting Co., 15 Pike & 
rischer, R.R. 2d 993 (1969); Midwest Television, Inc, FCC 69-291, 
adopted March 19, 1969. See also Conglomerate Corporation Licensees, 
16 F.C.C. 2d 436 (1969). 


os 


Gf i 
(Re. 2425). 4e Review Board concluded, however, that a grant of 
| 


the Ultravision proposal would better serve the public ‘interest 
since it would achieve the primary objectives of the Commission, 


i.e., the best practicable service and diffusion of control of the 


maSS communications media (R. 2425). 


WEBR sought and was denied Commission review |jof the 


Review Board's decision (R. 2522). This appeal followed. 
| 
| 
| 


ARGUMENT. 


I. THE REVIEW BOARD'S DETERMINATION THAT 


ULTRAVISION PRINCIPAL JASINSKI POSSESSED 


THE NECESSARY CHARACTER QUALIFICATIONS 
AS A PROPER EXERCISE OF ITS DISCRETION. 


WAS A PROPER EXERCISE OF tis VT 
On December 17, 1965, during the course of the hearing, 
WEBR requested that an issue be added directed to the qualifications 
of Ultravision's partner Stanley Jasinski. On the basis of the 


allegations contained in WEBR's pleadings, an issue was designated, 


seeking to determine whether Stanley Jasinski: 


(a) wrote a false memorandum purporting to 
relate a conversation on March 16, 1963, with 
Sister Mary Angela, President of Rosary Hill 
College, concerning the use of the college 
facilities for the proposed television station; 
and whether he falsely testified with respect 
to the alleged conversation at the hearing in 
this proceeding; and 


per ee eee ee 
6/ WEBR incorrectly asserts (Br., Statement of Case) that it was 
awarded a moderate preference by the Review Board for past 

broadeast reeora, To the contrary, the Board noted that the past 
broadeast record of WEBR reflects "only a minimal effort to devote 
time to such categories as discussion, education and talk; that they 
{its programs] should not be characterized as higher than ‘average’; 
and that neither applicant is entitled to a comparative preference” 


(R. 2423). | 


GE 


(b) failed to perform the responsibilities 
of continuing accuracy and completeness of 
information furnished in a pending application, 
as required by Commission policy, by his failure 
to amend the Seaport Broadcasting Corp. broadcast 
application to reflect changes in ownership after 
Anthony M. Glieco and Daniel N. Glieco disasso- 
ciated themselves from the corporation. 7/ 


The Review Board, after extensive review of the evidence 
which had been adduced at lengthy hearing sessions held in 
Washington and Buffalo, agreed with the examiner's conclusion that 


the evidence adduced under the two character issues did not 


reflect adversely upon the qualifications of Ultravision or its 
8/ 


principals (R. 2406-2407). However, with regard to Jasinski's 


————— : 
7/ in addition, the following issues were added against WEBR at 
this time, at the request of Ultravision: 


(a) To determine whether WEBR, Ine. failed to 
perform the responsibilities of continuing accuracy 
and completeness of information furnished in a 
pending application as required by Section 1.65 of 
the Commission's Rules by its failure to include 
information concerning its acquisition of a CATV 
system known as the Courier Cable Company; 
(b) To determine whether the facts adduced 
pursuant to the foregoing issue bear upon the 
comparative qualifications of WEBR, Inc. 
(R. 1883) 
8/ WEBR asserts (Br- Part I) that the Review Board's conclusions 
with regard to the memorandum were essentially in conflict with 
the designation order which noted that there appeared to be a 
conflict between the memorandum and the testimony of Sister Angela 
and Jasinski.’ The short answer is that the designation order did 
not represent conceded findings or there would not have been any 
need for the further hearing or adding the issue. As the Review 
Board stated its Opinion was formed upon a view of the entire 
record (R. 2412). 


= 7s 


failure to amend his Seaport application, the Board held that while 
his good faith reliance upon his counsel, discussed in Section IB 
below, was sufficient to avoid disqualification for character reasons, 
such reliance did not wholly absolve Jasinski from his responsibility 
of complying with the Commission's rules and policies. | Therefore a 


comparative demerit was assessed against Ultravision (R. 2412-2414) . 


The principle basis of WEBR's appeal is directed to the) Commission's 
| 

findingsand conclusions with regard to these issues. 

Review of determinations with regard to the character of 


an applicant is narrow. As the Supreme Court explained in F.C.C. 
| 


v. WOKO, 329 U.S. 223, 229 (1946), ". - . it is the Commission not 
the courts, which must be satisfied that the public interest will 
be served. . . - And the fact that we might not have made the same 
determination on the same facts does not warrant a gubgtitution of 
judicial for administrative discretion since Congress has confided 
the problem to the latter." See Kidd v. F.C.c., ll2 U.S. App. 
D.C. 288, 302 F.2d 873 (1962) ; Communi Broadcastin Cor oration 
v. F.C.C., 124 U.S. App. D.C. 230, 231 n. 1, 363 F.2d 77, 718 n.1 (1966); 
McKenny v. FeC,C., 116 U.S. App- D.C. 412, 324 F.2d 4 (1963). 
See also F,C.C. v- Pottsville Broadcasting Company, 309 U.S. 134, 
144-145 (1940); MG-TV_Broadcastin COMNVeuba cs Co U.S. App. D.C. 

, Case No. 21,224, decided December 20, 1968. We wi show below 
that, upon the basis of the facts of record, the Review Board's 
resolution of the character issues favorably to Ultravision 


| 
represented a proper exercise of its discretion. 


- § 

Of Sister Mar 
inski Reflects Only Minor 
Presented By WEBR 

Heighten And Exagge 
These Differences. 
In 1953, Florian Burczynski and Stanley Jasinski, two 

of Ultravision's partners, contacted over 40 leaders of the 

Buffalo community concerning their programming proposal. A 

memorandum was made of each contact and was included as part of 
Ultravision’s hearing Exhibit 4 (R. 2407). One of the memoranda 
purports to reflect a contact made by Jasinski on March 16, 1963 


g/ 
with Sister Mary Angela. 


The position of WEBR both here (Br., Part I) and before 


the Review Board with regard to this memorandum can be summarized 
briefly as follows: (1) Sister Mary Angela did not make any 
commitments td Jasinski as to the college’s participation in 
programs to be produced by and for the new station; (2) the contact 
memorandum and Jasinski’s testimony in this regard were false; and 
(3) because of this alleged deception, Ultravision must be dis- 
qualified. We submit that consideration of the Review Board's 


9/ The memorandum read as follows: 

Rosary Hill College, a liberal arts college for women, 
has embarked on a development program to enlarge its facilities 
in the next 10 years. The president of the college, Sister 
Mary Angela, feels that television could result in a consider- 
able number of people showing greater interest in helping the 
college to attain its goals. Sister Angela feels that tele- 
vision would reach vast numbers of people who would be generous 
in providing the college with funds, donations, scholarships, 
ete. Rosary Hill College is willing to produce on a weckly or 
monthly basis programs dealing with music and art. Professors 
and teachers would be willing to provide all of the necessary 
material, props, and films. The college glee club would enhance 
the program with live music, featured soloists such as piano, 
violin trios, and quartets. Rosary Hill College's dramatic 
club with students from Canisius College would be willing to 
do dramatic presentations (R. 2407). 


aes 


| 
decision and the record upon which it is based makes clear that 
WEBR's contentions are in error. 
| 


lL. The Record Repudiates the Contention that| Jasinski 


Attributed Commitments to Sister Mary Angela. The Review Board 
| 
concluded that, while Sister Mary Angela testified a ais had 


never made any specific promises with regard to participation by 
Rosary Hill College in programming on Ultravision's proposed 
station, Jasinski had never said that she had and, to the contrary, 
he represented both in the contact memorandum and in his testimony 
that "other people at the college” had been consulted (R. 2409, 
Tr. 1092). Specifically, he remembered talking with the director 
of dramatics, the late Charles Wick, and with other ne of 
the college advisory board (Tr. 1091, 1092, 1316, 2138). 
The Review Board found that the only "feelings" or con- 
clusions attributed by Jasinski to Sister Mary Angela were (a) 
"that television could result in a considerable number! of people 
showing greater interest in helping the college to attain its 
goals,” and (b) “that television would reach vast numbers of 
people who would be generous in providing the college with funds, 
donations, scholarships, ete." (R. 2409). | 
The Board found that when viewed in light of Jasinski's 
testimony (see R. 2068) the recitations in the contact memorandum 


that “Rosary Hill College is willing to produce shows," and that 
| 
| 


"Pyotessors and teachers would be willing to provide" necessary 


materials, clearly yeferred to conversations Jasinski| had with 


le at the college” Sister Mary Angela (R. 2409). 
Moreover > Be examiner but the Commis- 
eli agreed with this interpretation 
cantly,” the Board observed, "Sister Mary 
S not deny that the college would participate but testified 


she personally made no commitment to Jasinski™ (R. 2410). 


ebserved further that, “On neither occasion on which 


‘testified did WEBR make any effort to show that 
the college would not cooperate w Ultravision in the manner 
recited in the contact memorandum” (R. 2410). 


10/ WEER asserts (Br., Part IB) that there is no:_evidence in the record, 
with the exception of Jasinski's reference to the dramatics director, to 
Support the Review Board’s finding that program commitments came from 
other people. This categorical statement simply does not withstand 
serutiny, as the following record testimony of Jasinski demonstrates: 


A. t wasnit Sister Angela. I had talked to the director of 
amaties. I can’t think of his name right now. I believe 
is also associated with Buffalo Evening News (Tr. 1091). 


* *% * 
Yes Sir: But I have talked on numerous occasions with 
other pecle at the College (Tr. 1092). 


% % * 


Prior to this hearing, the Mother of the order, and 
sisters, were very well aware of my application 
radio station, and consequently, of the television 
(fr. 1326). 
* w * 
Yes, I have talked on numerous occasions with other sisters, 
Sister De Sales, Sister Paula -- I spoke to members of the 
remember, unfortunately the man is 
Me. Charles Wick and other members of 
This is not a closed sceret about my 
Rosary Hill for Channel 29. And I 
con't go about this city to make statements that I can't 
beck upJ My reputation is too good in this city (Tr. 2138). 


= ul 


While Sister Angela could not recall any meeting with 


Jasinski, the Review Board pointed out that "the record 


is replete 


with Sister Mary Angela’s acknowledgements that such a meeting 


could have taken place and that it could have occurred at a social 


| 
event attended by "hundreds of people, 50 or 60 people'™ (R. 2410, 


Tr. 1426, 1427, 1428, 2101, 2120, 2121). The Board foun 
| 
| 


except for the fact that Jasinski thought that the event 


| 
"rPather's Day or Father's Club meeting,” Sister Angela's 
| 


about when the meeting between them could have taken pla 
i 
complete accord with Jasinski's statements (R. 2410). A 


Board pointed out all that was left of WEBR's allegation 


a that 

was a 
testimony 
ce is in 

s the 


. is the Sister's statement that there was 
Father's Club meeting on March 16, 1963, and t 


no 
he 


fact that her appointment book contains no record 


of an interview with Jasinski. Both WEBR and | 
Bureau place considerable emphasis on the app 


the 


oint- 


ment book. However, as evidenced by Sister Mary 


Angela's testimony, and the pages submitted as 


Ultravision's exhibit 52, the book is only a casual, 


handwritten record of personal appointments 


interviews which are generally recorded in adv: 


and would hardly contain the names of persons _ 
might have come into contact with at such soc 


and 


ance 
she 
al 


functions as concerts, dances, plays, etc. Accord- 
ing to the Sister, she tries to go to all social 
functions put on by the college and to see parents 


of students at these functions (R. 2410). 


The Review Board found that a mere conflict with regard 


| 
to the nature of the social event at which Jasinski testified the 


| 
contact occurred "can hardly constitute a sufficient basis for 


concluding that Jasinski knowingly and willfully deceived the 


Commission” (R. 2410). While the record demonstrates that Sister 


Mary Angela did not have a present recollection of having met 
Jasinski, this does not, as the examiner held, dictate the con- 
never in fact met and that Jasinski testified 
As the examiner noted, Jasinski had a specific reason 
+ their conversation while Sister Mary Angela had 
no reason for treating the conversation any differently from 
the hundreds ‘of conversations she has had with persons attending 
social functions at the college (R. 2077). 
2. The Record Exhibits a Lack of Motive for any Deception. 
While, as appellant suggests (Br., Part IB), there is no need to 


determine motive before wrongdoing can be found, the Commission 


has consistently held that "the presence or absence of apparent 


motivation for wrong-doing is a relevant factor to be considered 
in Getermining whether the alleged misconduct occurred.” West 
Central Ohio Broadcasters, Inc., 1 F.C.C. 2d 378, 381 (1965). 
See also Saul'M. Miller, 1 F.C.C. 2d 1388, 1390 (1965). The 
Review Board observed that its analysis "is reinforced by the 


apparent lack of motive for the alleged deception” (R. 2411). 

Of the over 40 contacts Ultravision made with community 
leaders, WEBR made allegations with regard to only one contact 
memorandum. As the Board explained: 


. . . Having conducted a substantial number of 
contacts with the civic leaders of the Buffalo 
area, it defies logic to conclude that Jasinski, 
or any other licensee-applicant, would jeopardize 


his position with the Commission merely for the 


Sais} S 


sake of adding one falsified contact to the List 
of more than three dozen unchallenged contacts. 
Moreover, such conduct would be antithetical to 
the reputation Jasinski has established in the 
Buffalo community. His integrity, honesty, and 
forthright character were vouched for by such 
religious leaders as Mother Mary Annette, C.S.S.F., 
President of Villa Maria College of Buffalo; the 
Right Reverend Thaddeus F. Zielinski, Bishop of the 
Buffalo-Pittsburgh Diocese of the Polish National 
Catholic Church; and by Stanislaus J. Brzana, 
Auxiliary Bishop of the Diocese of Buifalo. iy 
(R. 2411). 


3. At Most, All That Can Properly be Found is that 
| 


Ultravision Failed to Use Due Care. In planning for its Channel 


UltravisSion (21. 


29 proposal, Ultravision made more than forty contacts with 


community leaders concerning its programming proposals, Of the 
| 

forty made between March 11 and May 5, 1963, 22 were made by Mr. 

Jasinski (R. 2067). After Jasinski made his contact, he would 


| 
prepare contemporaneous notes or 4 draft of his recollection of 


the interview (R. 2067). These notes were then sent to Washington 
| 
counsel who prepared a memorandum of each interview (R. 2067). 
| 
As indicated above, in checking the validity of each of Ultravision'’s 
| 


contact memoranda, WEBR was only able to raise a question with 

| 
a? 
11/ Contrary to WEBR's assertion (Br., Part IB), the Commission did 
mot state in WMOZ, Inc., 36 F.C.C. 201 (1964) or WDUL Television 
Corp., 34 F.C.C. 1027, 1029 (1963), that character reputation was 
unimportant in judging the veracity of an applicant; instead the 
Commission pointed out in those cases that a good reputation in 
their own community did not outweigh a record of Bresnred fraud 
and deception virtually without equal in Commission history. 
Sce also The Prattville Broadcasting Co., 4 F.C.C. 2d (555, 562 
(1966). In any event, the Board first found that the jalleged 
confliet did not exist and then in support of its interpretation 
noted that Mr. Jasinski was known as a man of impeccable character, 
a point it believed merely reinforced its analysis with regard to 
the questioned contact memorandum. 
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12/ 


the Sister Mary Angela memorandum, 
repared its contact reports in substantially the 


same manner the examiner found that these, too, were not free 


oz conflicts. 
bit 25 describes "Let*s Discuss it” 
rounétable discussion which will feature a 
host acting as moderator who, with guests, 


Inet 
posites’ 


evidenced a desire for a discussion program. 
(R. 2079.) 


To place WEBR’s review of ULtravision’s contacts in proper. 
nteG out that at least one other person 
Mr. 


follows: 


Q. Now,’ did Mr. Markel tell you that the Courier Express 
had come to him and asked him whether the Contact 
Report was accurate? 


Yes. Whether I interviewed him. 


What was the nature of the conversation between you 
and Mr. Markel concerning the Courier Express visit? 


I said to Mr. Markel, "Don?t you recall? How can you 
possibly say I did not discuss this with you?" "Oh," 
he says, "I didn't take it as an interview.” I said, 
"Why, you even gave me your calling card, not to get 
the name wrong.” He said, "Well, Courier Express is 
guite good to me, and I need them at times in my 
work." (Tr. 758-759, emphasis added.) 


Significantly Sister Angela showed the same concern for "good 
relations” with the Courier Express. Sister Mary Angela stated 


that Jasinski "had certainly put me into a very compromising 
position with the newspaper, which I as college president needed 


to nave good, at least, public relations with" (Tr. 1424). 


| 

Several additional instances of conflicting testinony with regard 
| 

+o WEBR's contact memoranda were also pointed out by the examiner 

13/ 


(R. 2078-2079). He found, however, that such conflicts |as did 

exist, both in regard to Ultravision and WEBR, did not flow from 
| 

an intent to mislead or deceive but rather from errors of memory 


(R. 2081). The Review Board, too, believed that “the worst that 
| 


ean be said . . . is that Ultravision failed to use due care in the 


| 
preparation of the [questioned] memoranécum™ and concluded that such 
1u/ 
lack of care was “of no decisional significance” (R. 2412). 
| 
qu. he Broadcast Bureau's Proffer of the Further Evidence 


The Broadcast Bureau's Protier of oe eee 


Suvplied to It by WEBR was Tnexeusably Late. Additionally, WEBR 


Supplied to Tt by WESR yes eee 


argues (Br., Part II) that the Review Board erred in not reopening 
the record after the examiner's decision was released to further 
explore the allegations with regard to Jasinski's character. On 
November 2, 1966, nearly a year after the Board had designated 
the character issue with regard to Jasinski and two months after 
the examiner had issued his decision, the Broadcast Bureau 
moved to reopen the record on the basis of a single affidavit 
given to it by WEBR. Admitting that its motion was late (R. 2098), 
the Bureau nonetheless submitted the affidavit of Joseph Herman, 

| 
employed by a competing television station in Buffalo, wach 
stated that from 1949 to 1964 he had been employed at 


Rosary Hill College and that his duties included the 


Ey 

13/ While WEBR excepted to these findings and the Review Board 
granted such exceptions in part (See Exception Nos. 113-115, R. 
24.38), this rejection was not based on the invalidity of the 

findings but rather on their irrelevancy to the designated issues. 
1h/ WEBR suggests (Br., Parts IA and B) that there were two memoranda 
submitted by Jasinski which it questioned, the other being an alleged 
July 20, 1968, interview with Sister Mary Angela ase the Seaport 
yeoadeasting Corporation programming proposal. Counsel for WEBR 
acknowledged, however (Tr. 2113), that this is not in issue here 

(R. 2430, Ruling on Exception 36). 


stated that, to 


ad talked with the director of dramatics who he 
. 1s/ 
believed was associated with the Buffalo Evening News (Tr. 1091). 


The Bureau also relied on an undated and unverified 
statement of a Sister M. Gonzaga, seemingly in reply toa reference 
Mr. Jasinski had made to a Mother Gonzaga (Tr. 1315). Additional 


unverified statements had also been obtained from other members 
16/ 
of the college organization. 


The 'Board considered the Herman affidavit as follows (R.2219): 


With the exercise of reasonable diligence, there 

was ample opportunity between December, 1965, and 

May, 1966, to obtain the Herman affidavit and the 
Sister Gonzaga statements. Although Herman was not 
identified by name, Jasinski*s testimony contained 
enough information to make identification possible 
without great effort. When he testified in May, 
Jasinski named several other persons to whom he 

talked, yet it was not until October that an inves~ 
tigation was conducted and statements from some of 
these persons obtained. No reason for this lengthy 
delay had been given. The lateness which has to be 
justified here is that from December, 1965, to October, 
1966, not the short period it took the Bureau to conduct 
an investigation after receiving the Herman affidavit.. 
This justification is lacking. 


15/ See foonote 10, supra. 
I6/ WEBR incorrectly refers (Br. Part II) to these additional 
statements as affidavits. 


= ay/ = 
Finally the Board noted that it was: 


. . - not faced here with the question whether the 
record should be reopened to examine an issue for 
the first time, for there has been detailed explora- 
tion at the hearing sessions already held of | 
Jasinski?s statements about cooperation from Rosary 
Hill College. An Initial Decision has been issued 
in which this issue has been treated in detail. |*/ 
If the record were to be reopened, it would be to 
examine in greater detail what has already been 
explored at length, relying on witnesses some of 
whom could have been called to testify at previous 
sessions had diligence been exercised. Finally 
jt is no answer to say that the record should be 
reopened because the Examiner resolved the 
Jasinski-Sister Angela conflict in the former's 
favor. Hearings must end at some time, and on 
issue that time has come (R. 2219). 


eee 
*/ See paragraphs 147-183 of the I. D. 


Moreover, it is clear that only after the examiner’s 


| 
decision did WEBR give consideration to Jasinski's previous repre- 
| 


sentations that he had talked with other people at the college. 


The evidence the Bureau offered was not "newly discovered™ but 


"twas rather, evidence easily discoverable initially" and only 
‘deemed erucial by the appellant when seen from the highland of 
hindsight." Guinan v. F,C,C., lll U.S. App. D.C. 371, 297 F.2d 782 
(1961). Appellant and the Broadcast Bureau were aware that Jasinski 
had spoken with other people as early as December 3, 1965 (Ir. 1091- 
1092), a full five months before hearings were held on the contact 
memorandum issue. As the examiner pointed out, "Jasinskits 
testimony that these conclusions [i.e., the representations of the 

| 


contact memorandum] were based on what persons other than 


—at Se 

ary Angela had said to him is not challenged by any 
evidence of record™ (R. ep Moreover, when Jasinski 
testified at Tr. 1091-1092 that he had talked with other people at 
the college, appellant's attorney cut him off abruptly with the 
declaration: "All right. All right. I understand” (Tr. 1092), 
and proceeded ito question Mr. Jasinski about other matters. In 
light of these circumstances it is clear that the Broadcast Bureau 
and WEBR had presented no compelling circumstance for reopening 
the record. Kidd v. F.C.C., 112 U.S. App. D.C. 288, 302 F.2d 873 
(2962). See also Colorado Radio Corporation v. F.C.C., 73 U.S. App. 


18/ 
D.C. 225, 227, 118 F.2d 24, 26 (1941). 


The sitwation here differs from WMOZ v. F.C.C., 120 U.S. 


App. D.C. 103; 344 F.2d 197 (1965), relied on by appellant. Unlike 


WMOZ, where the Commission found that the renewal applicant had been 


17/ WEBR’s suggestion (Br. Part II par. 3) that Ultravision had a 
burden to establish the validity of Jasinski*s statement that he 
talked with other people, some of whom he named, is somewhat puzzling 
since as the examiner notéd these representations were unchallenged. 
Moreover, it is usual Commission procedure to place.the initial 
burden of proceeding with evidence of alleged misconduct upon the 
party making the charges. D and E Broadcasting Co., 1 F.C.C. 2d 78 
(1965). As Washington Broadcasting Co., 3 F.C.C. 2d 777 (1966), 
relied upon by appellant, makes clear, this is always the case 
unless the facts are peculiarly within the knowledge of the accused. 
Such was not the situation here. Jasinski named those with whom he 
spoke and WEBR sought neither to clarify nor to challenge his 
representations. 

18/ This situation is to be contrasted with Enterprise Company v. 
F.C.C., 97 U.S. App. D.C. 374, 231 F.2d 708 (1955) cert. denied 

351 U.S. 920 (1956), and Butterfield Theatres v. F.C.C., 99 U.S. 
App. D.C. 71, 237 F.2d 552 (1956), cited by WEBR, where the Court 
ordered the record reopened to receive evidence on new developments 
which had occurred subsequent to the examiner's decision. 


= ie) = 
guilty of the most flagrant and diffuse instances of misrepresentation 
and where the Court observed that the affidavits went to the very 
heart of the eee the asserted conduct here relates only 
to an infinitesimal part of the record. See Community Broadcasting 
Corporation v. F.C.C., 124 U.S. App. D.C. 230, 231 n. 1, 353 F.2d 717, 
718 n.1 (966). All other Ultravision memoranda and evidence,, although 
carefully checked by WEBR, were unchallenged; all possible 
witnesses had long been available for production; and WEBR had been 
given not just one but two opportunities to question Mr. Jasinski. 


As this Court has repeatedly held, doubt cannot justify a ruling 


“that an applicant has not qualified as to character, Scripps-Howard 


Radio v. F.C.C., 89 U.S. App. D.C. 13, 17, 189 F.2d 677, 681 (1951). 


See also F.C.C. v. WOKO, Inc., 329 U.S. 223 (1946). 


B. The Review Board Properly Assessed Only A 
Comparative Demerit (Offset By An L6i 


Demerit) Against Ultravision For Seaport 
Broadcasting Corporation's Failure To Repor 
The Redemption Of The Glieco Brothers? Stock. 


| 
1. The Good Faith Reliance of Jasinski Upon His Counsel 
| 
Was Sufficient _to Avoid Ultravision's Disqualification for Character 


Reasons. Stanley Jasinski, an Ultravision partner, is a 54.1% 
| 
stockholder in Seaport Broadcasting Corporation, Inc. By, an initial 


| 
decision issued on December 19, 1962, a construction permit was 


granted Seaport for a new standard broadcast station to be operated 
| 


at Lancaster, New York. In granting the Seaport application, the 
eee 
57 See also Halpern v. F,C,C., 118 U.S. App. D.C. 28, 331 F.2d 774 


— — 


G.96N), cert. denied 392 U.S, 892 (1965). 
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ithe applications of WEXC, Inc., and of Lawrence 
Sidwell. Seaport had been awarded a comparative preference for the 
proposed active participation of each of its stockholders in the 
operation of the new station. Among those stockholders who were 
going to participate on a full time basis were Anthony and Daniel 
Glieco. 

Following the initial decision, the case was remanded 
to the examiner in October of 1963 for further hearings on the 
Lawrence Sidwell proposal. This hearing was ultimately rendered 
moot, however, when Sidwell entered into an agreement for the 
 Gismissal of his proposal. On March 4, 1964, before the examiner 
issued his decigion on remand, the two Gliecos notified Jasinski 

wishe@ to redeem their stock and sever their ties with 

Jasinski promptly notified Seaport*s counsel and by 

1954,,-the Gliecos* stock was purchased by Seaport'"s 
Washington counsel. 

The examiner issued a supplemental initial decision on 
March 22, 1964, reaffirming his earlier grant. Following this, 
Seaport and WEXC, Inc., signed an agreement looking toward the 
dismissal of WEXC*s application. This agreement was approved by 
the Review Board on June 4, 1964. On July 2, 1964, Seaport filed 


its initial ownership report in which it notified the Commission 


for the first time of the March 20, 1964, sale of the Glieco stock 


to Vincent Welch and Edward P. Morgan. 
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It is WEBR’s contention (Br. Part III) that these 

undisputed facts reflect so adversely on the character of Jasinski 

and Ultravision as to warrant their disqualification in the proceeding 


in question here. Their unproved contention is that Seaport’s 


| 

Washington attorney sought to conceal the Glieco sale from the 
| 
| 


Commission in order to preserve Seaport*s comparative advantage 


and that this deception should be imputed to Jasinski. ! 


Unquestionably, the Seaport application should have been amended 


timely so as tp reflect the stockholder changes. Reporting of Changed Circum= 
_ stances, 3 Pike & Fischer, R.R. 2d 1622 (1964)... But in determining 
what effect this should have upon Ultravision's qualifications the 


Review Board agreed with the examiner's conclusions that Jasinski 


| 
promptly notified Seaport*s counsel of the change and relied upon such 


counsel to take whatever steps were necessary, and that it is 


| 
unlikely that the timely amendment of the Seaport application would 
20/ 
have had any effect on its ultimate grant. Moreover, there is 
| 


no record support for implying that’ either Jasinski or Seaport'ts 


counsel sought to conceal the sale of the Glieco stock. 
The Review Board did conclude, however, despite Jasinski's 
good faith reliance upon his counsel, that he was not wholly absolved 


from responsibility and therefore a comparative demerit was 
| 


assessed (R. 2414). See Community Broadcasting Corporation v. F,C.C., 


SS | 
20/7. Zt is noted that in the Seaport hearing the Examiner "found 


that the integration factor . . . was not an overwhelming factor 
-. .™ (tr. 24313; R. 2058). 


nS 


124 U.S. App. DC. 230, 231 n. 1, 363 F.2d 717, 718 n. 1 (1966). Such a 


determination in this context would appear to be eminently reasonable, 
2/ 
F.C.C. v. WOKO, 329 U.S. 223, 229 (1946), and completely 


consistent with Immaculate Conception Church v. F,C.C., 116 U.S. App. 
73, 320 F.2d 795,cert. denied, 375 U.S. 904 (1963), and 


v. F.C.C., 99 U.S. App. D.C. 86, 237 F.2d 567 (1956), relied 


ee 


by appellant (Br. Part III-B). 
2. WEBR's Failure to Amend its Application to Reflect the 


Existence of the Courier Cable Co. Was Properly Considered to be a 


Comparative Demerit Which Offset the Ultravision Demerit. The 


undisputed underlying facts with regard to WEBR’?s demerit for 
22/ 
violation o£ the Commission*s Rule 1.65, 47 CFR 1.65, are 


2l/ Appellant*s reliance on Tndependent Broadcasting Co. v. F,C,C., 

89 U.S. App. D-C. 396, 193 F.2d 900 (1951), and Standard Broadcasting Corp 
et al., 29 F.C.C.1116 (1960), is misplaced since they bear no j 
factual resemblance to this case. 

22/ 47 CFR 1.65 provides as follows: 


Each applicant is responsible for the continuing accuracy and 
completeness of information furnished in a pending application 
or in Commission proceedings involving a pending application. 
Whenever the information furnished in the pending application 
is no longer substantially accurate and complete in all 
significant respects, the applicant shall as promptly as 
possible and in any event within 30 days, unless good cause 

is shown, amend or request the amendment of his application 

so as to furnish such additional or corrected information as 
may be appropriate. Whenever there has been a substantial 
change as to any other matter which may be of decisional 
significance in a Commission proceeding involving the pending 
application, the applicant shall as promptly as possible and 
in any event within 30 days, unless good cause is shown, amend 
or request the amendment of his application so as to furnish 
such aGditional or corrected information as may be appropriate, 
which shall be served upon parties of record in accordance 
with §1.47. ... 


ae) = 


as follows: On August 6, 1964, the Courier Cable Co. was 


incorporated as a wholly owned subsidiary of the Buffalo Courier 
Express, Inc., owner of all the issued and outstanding stock of 
WEBR, Inc. While this proceeding began in 1963, and the cable 

company was organized in 1964, it was not until January of 1966 


that the existence of the cable company was first revealed to the 


parties in this proceeding. There was no explanation for not timely 
i 
| 


filing the proper amendment as required by 1.65. When the Review 
| 
Board issued its decision, WEBR had still failed to comply with the 


rule by amending its application to reflect the existence of the 
23/ 


CATV company and its connection with WEBR. 


WEBR asserts (Br. Part III-B) that the Review Board's 
demerit was improperly assessed because 1.65 was adopted after the 
cable company was organized and therefore cannot properly) be applied 
to appellant, and that announcing the existence of the ee 


through its witness was sufficient since the examiner had allegedly 
| 


ruled that significant changes could be reported through testimony. The 


i 

Review Board dealt with the insufficiency of WEBR's reasons as 
| 

follows (R. 2415-2416): | 

WEBR*s connection with a company specifically organized 

to provide CATV service to persons residing within the 

service area of its proposed television station was 

a matter of major importance and one which should have 

| 

| 


ar 
23/7. The record still does not reflect the proper amendment; nor 

does appellant'*s brief endeavor to explain this failure to comply with 
a valid rule. 


te 


; seported to the Commission. See, generally 
us TV Protest Committee v. FCC, 121 App. D.C. 50, 
: 56 (@.C. Cir. 1965), 5 R.R. 2d 2015. See also 
heodore Granik, supra. WEBR cannot excuse its omission 
by relying upon the examiner's July 26, 1965, ruling. 
£ this ruling could be construed as permitting 
at its application through the testimony of 
it does not explain or justify the 
R to comply with rule 1.65 within 30 days 
its adoption. The rule was adopted in December 
the questioned ruling was made in July 1965; WEBR 


rv the’ parties of the cable company’s formation during 
this intervening 6-month period. Moreover, our 
reading of the examiner*s ruling does not support 

the interpretation urged by WEBR. According to the 
transcript of the prehearing conference (Tr. 541-545) 
it was determined that as to matters of decisional 
significance the parties would immediately update 
their applications. As to other minor matters such 
as the civic activities of the principals, it was 
agreed that the parties could reflect changes at the 
time appropriate witmesses were called on to testify. 


(Footnotes omitted). 
In light of this discussion WEBR*s recalcitrant failure 


to comply with Section 1.65 clearly warranted a comparative 
2u/ 
cemerit. 


24/ Additionally, appellant*s argument that 1.65 was substantially 
complied with by giving notice at the hearing is contrary to the 
report and order that was issued with the rule, 29 F.R. 15517, where 
the Commission stated: 
. . . The changes to be reported are those which are major 
or out of the ordinary--those which may make a difference 
from the standpoint of the public interest, and those 
which ‘the Commission should be aware of in order to reach 
a realistic decision. See Eugene Ketring, 1 Pike & Fischer, 
R.R. 2d 71; Walter Gaines, 17 Pike & Fischer R.R. 163. 
Where the change is with respect to material set 
forth in the application, it should be reported by means 
of an amendment to, or request to amend, the application. 
Any other pertinent change should be reported by 
submission of a statement. ... 
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II. THE REVIEW BOARD PROPERLY FOUND THAT UNDER THE 
FACTS OF THIS CASE ULTRAVISION COMPLIED WITH 
THE FINANCIAL QUALIFICATION STANDARDS SET _ BY 
THE COMMISSION. 
Prior to this case, Commission policy required an applicant 
| 
to file certain financial information as delineated in the application 


form, limited the period of initial operation into which inguiry was 


made to three months, and permitted inquiry into the sufficiency of 
funds only where a petition to enlarge issues indicated the 
necessity for such an issue. The new standard initiated in this. 
woe! and referred to by the Commission as the Ultraviston 
standard required the applicants to show the basis of their con- 
struction costs and their estimated operating expenses for the first 
year, If the applicant was going to use revenues during its first 
year of operation to meet fixed costs and operating expenses, it 


| 
then needed to show the basis for these estimated revenues. 


Ultimately each applicant was required to demonstrate a reasonable 
xo 


| 
likelihood of construction and continuing operation . 732). 


Contrary to appellant's assertion (Br. Part Iv) the 
Review Board's finding that Ultravision is financially qualified 


was properly evaluated in light of the designated issue and is 


ns 
25/ See Ultravision Broadcasting Co., et al., 1 F.C.C. [2d 544-550 
(1965). See also Financial Qualifications Standards, 9 E.C.C. 2d 26 
(1967). 


mS 
he evidence. Additionally, it is noted that 
he Commission's Broadcast Bureau concurred i 
conclusion (R. 2400-2406). 
The examiner found that Ultravision would require 
$441,165.88 to meet its eash needs for one year to construct and 
operate its proposed station (R. 2052). The Review Board in reviewing 


the examiner*s findings determined that at the outside an additional 


$50,000 would be needed to cover the deficiencies in Ultravision's 


cost estimate (discussed infra). This brought Ultravision's total 
needs for the first year to $491,165.88 (R. 2402-2403). All of 
approximately $490,000 will come from personal and bank loans 
the exception of $96,165.88 that must be generated through current 
revenues. Tne Review Board found that Ultravision had demonstrated 


a2 reasonable assurance that it will receive at least a $100,000 
26/ 
in revenues (R. 2404-2405) . 


26/ WEER points to the fact that Ultravision will have to defer 
beyond the first year $600,000 in fixed liabilities. This was fully 
considered by the Review Board and was not found to be either 
inherently riskly or unusual. The Board stated as follows: 


WEBR contends that Ultravision proposes to defer $575,000 
in liabilities (exclusive of interest) beyond the first year 
of operation and appears to imply thereby that these charges 
will fall'due immediately after Ultravision completes the 
initial operating period used as the standard for measuring 
financial qualifications. The record negates any such impli- 
cation. The RCA deferred credit is payable over 36 months, 
starting 12 months after shipment, Ultravision's first-year 
operating costs include four installments of principal to RCA 
totaling $24,407.12. Partnership loans from Lund ($35,000) 
and Burezynski ($60,000) are repayable only when and as the 
applicant!is financially able. In each instance the principal 
balance on loans from Maroone ($40,000), Stransky ($100,000), 
and the bank ($150,000) is payable over a 5-year term. 
Ultravision?s first-year operating costs include principal 
and interest payments on the Maroone and hank loans, and 
interest on the Stransky loan.(R. 2401-2402 n. 8). 
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Each of WEBR's challenges with regard to the alleged 
inadequacies of Ultravision's estimated costs of coeds and 
initial operation was found by the examiner and Coneene in by the 
Review Board to be "more theoretical than real” (R. 2u01). But all 
were considered at length in the Review Board's decision @. 2402- 
2405). For example, at Part IV of its Brief, WEBR presents a rather 
selective view of how the Review Board determined that $100,000 in 
revenue would be available to Ultravision's proposed UHF facility. 
What the Board actually considered was that in 1964, according to 
the American Research Bureau, Buffalo ranked as the 21st television 


market in the country (R. 2404); that from 1950 to 1964 retail sales 


and effective buying power in Buffalo increased 47.1% to 


respectively (R. 2404); that in 1965,the three VHF stations had 

a total income of approximately 15 million dollars as opposed to 

12.5 million in 1963 (R. 2404); and that Ultravision plans a. rate ” 
| 


schedule far lower than that charged by the existing VHF stations 


and therefore one which would be expected to be attractive to 
merchants. If Ultravision charged, the Board found, one-tenth of 
what the VHF stations charged in 1965, it would need to schedule 
less than one 20-second spot announcement each hour of its broad- 
cast day to realize the required $100,000 RR. ana To show the 
basis of its estimate, Ultravision presented evidence that 
it had contacted well over 50 potential advertisers’ and avons 
tising agencies. It also submitted statements from several local 
businessmen and advertising agencies expressing an intent 


to place advertising with Ultravision should its 


i 
27/ Ultravision will operate 63 hours per week. 


=2S— 
sal be granted (R. 2404-2405). This showing was found to be 


of the manner in which Ultravision arrived 


Finally, we turn to the matter of the deficiency in 
Ultravision’s cost estimates alluded to above. WEBR objects 
(Br. Part IV) to the acceptance of Ultravision*s Exhibit 40 which 
up-to-date broadcast equipment proposal from RCA and an 
added $10,000 allowance to cover the cost of purchasing am erecting 
a 60 foot self-supperting tower, an expense item not reflected in 
Ultravision’s application. The Board has consistently held, howeyer, 
applicant?s failure to amend his application to reflect a 
plan of ‘Financing is not fatal where there would have been 
for granting an application for leave to amend, had one been 
iled™ (R. 2406). Genkar, Inc., 35 F.C.C. 774 (1963); Neil N. Levitt, 
33 F.C.C. 720 (1962). As the Review Board observed here, the changes 
made by Ultravision had no effect on the comparative aspect of the 
ease and aid not require the addition of either a new issue or new 


parties. Moreover, it did not result in any undue delay or 


prejudice to any of the parties. Cf. Selma Television, Incorporated, 
7 F.C.C. 24 995| (1967); _Rice Capital Broadcasting Co-, 7 F.C.C. 2d 


28/ 
899 (1967) . 


The short answer to WEBR*'s argument that it was deprived 
| 
of an opportunity to eross-examine and rebut the evidence provided 


in the exhibit is that it never made such a request. The! record 
| 


| 
reflects that the exhibit was supplied to WEBR the day before it 
was presented to the examiner and that when the examiner accepted 


the exhibit, albeit over WEBR*s objection, WEBR*’s counsel failed 


| 
to request, as it might have done, that witnesses be produced for 


examination (Tr. 1962). 
| 
| 


RS 
28 After the examiner and the Review Board had issued their 
decisions, WEBR petitioned the Commission for review. For the first 
time, WEBR contended that Ultravision’s failure to amend) its 
financial proposal to include a $10,000 cost item amounted to a 
violation of §1.522(b) of the Commission's rules, 47 CFR 1.522(b). 
This section provides that after designation for hearing if a 

party desires to change its applicaticn it must amend and only 

where "good cause™ exists will such an amendment be permitted. As 
the Review Board*s decision incicates, however, good cause was 

found for the revised financing plan and the change caused neither 
delay nor prejudice to WEBR @. 2406). Moreover, when the examiner 
accepted the exhibit containing the questioned $10,000 amount, WEBR 
did not object on the ground that it violated §1.522. Such an 
acceptance on the part of the examiner has long been held to be 
tantamount to amending. Cf. Genkar, Inc., 35 F.C.C, 774 (1963) 3 

Neil N. Levitt, 33 F.c.C. 720 (1962); Selma Television, Incorporated, 
7 F.c.c. 2d 995 (1967). 


Y_ASSESSTD THE EVIDENCE 


| APPLICANT IS FULLY SUPPORTED BY THE RECORD. 


Sections I and II above, we have endeavored to respond 
appellant's attack, which comprises the bulk of its 
against the Review Board's resolution, favor- 
le to Ultravision, of the character and financial issues designated 
this proceeding. In the final pages of its brief, appellant 
challenges the finding of the examiner and the Board that "from a 
comparative standpoint Ultravision is unquestionably the superior 
applicant™ (R.'2425). There is, we submit, no merit to this position. 
The record is clear that in reaching its ultimate conclusion 
to Ultravision's superiority, the Board gave careful consideration 
the two primary objectives toward which the comparative process 
directed; namely (1) a maximum diffusion of control of the mass 


communications media and (2) the best practicable service to the 


2a 393 (1965). Upon consideration of the first objective, Ultravision 
was without any cizficulty awarded a “substantial preference” (R. 2418- 
2420). WEBR, the competing applicant for this Buffalo UHF station, 

is already the licensee in Buffalo of fulltime stations WEBR-AM and 
WEBR-FM. In addition, the sole stockholder of WEBR owns (1) all of 
the stock in the Courier Cable Company which presently provides 


CATV service to the residents of Buffalo, and (2) the Buffalo Courier- 


Express, one of Buffalo's two daily newspapers and its only Sunday 


paper. Ultravision's only connection with the commmications media 
| 
ems from the fact that one of its partners, Stanley Jasinski, is 


| 
a 54.6% stockholder in WMMJ, an AM station operating daytime only 


in Laneaster, New York. 


The above assessment is unchallenged by WEBR and it is 
| 


only with regard to the second objective that WEBR raises objections 


in its brief (Part V). It was the Review Board's concinsdon that as 
between the two applicants before it, Ultravision would provide the 
best practicable service to the public. Specifically, the Board 
found that Ultravision warranted a substantial preference for its 
integration proposal (R. 2416-2418). All of Ultravision's partners 
will participate significantly in the operation of the station.’ This, 


| 
the Board noted, will achieve a closer association of legal respon- 


sibility and day-to-day performance. Additionally, it will afford 
| 


a greater likelihood that sensitivity to Buffalo's changing needs 


will be translated into programming designed to meet such) needs 


(R. 2418). In contrast, none of WEBR's stockholders will) devote 


any time to station operation. 


| 
Ultravision's preference under the integration criterion 


was diluted somewhat by the "moderate comparative coverage” preference 
29/ | 

accorded by the Board to WEBR and by the moderate demerit] assessed 

| 


ee 
29/7 “Starting from the premise that WEBR would be entitled to a 
clear preference for the area-population coverage differences 
calculated from the predicted contours, and tempering that appraisal 
with the knowledge that terrain limitations will reduce the coverage 
differential,” the Review Board concluded that WEBR should receive 
only a moderate comparative preference in this regard (R. 2422). 


mS 
for the past broadcast record of station WMMJ 
aster, New York (owned by Seaport Broadcasting Corporation 
£ which Ultravision partner Stanley Jasinski is a 54.1% stockholder). 
The Review Board found that while Seaport's promise versus performance 
ord for Station WMJ was imperfect, this imperfection was reduced 
facts that WMMJ did not commence broadcast 
operations until approximately 5 years after the original Seaport 
proposal was submitted, and that the past broadeast record by which 
WMJ is now being judged encompasses, at most, only the first 8 
months of its operation. See McClatchy Broadcasting Co., 19 F.C.C. 
343 (1954). Balancing all of the foregoing, the Review Board con- 
cluded that Ultravision still retained a "slight overall” preference 
for best practicable service (R. 2425). See Star Television, Inc., 
et.al. v. F,.C,C., __ U.S. App. D.C. __, Case No. 21,277 decided 


January 30, 1955, petitions for rehearing denied April 1, 1969; 


Pinellas Broadcasting Company v. F,C.C., 97 U.S. App. D.C. 236, 


230 F.2d 204, cert. denied 350 U.S. 1007 (1956). 

WEBR contends (Part V) that Ultravision should have been 
given a demerit for character qualifications on the basis of the 
Sister Mary Angela contact memorandum and that a substantial demerit 
rather than a moderate demerit should have been assessed against 
Ultravision for WYWMJ’s past broadcast record. In regard to WEBR’s 
first contention, we note that such a demerit would be warranted 


only if we accepted WEBR’s assessment of the evidence. As discussed 


fully in Part I of this brief, the Review Board, after viewing WEBR's 


- 33 - | 
allegations in the context of the entire record, rejected| its 
i 
| 
eontentions. Thus there is no basis for the requested demerit. 


WEBR's view of WMMJ's promise versus performance record was also 


30/ 
considered by the Review Board and, we submit, because of| the 


mitigating factors just discussed, properly resulted in nothing 
more than a moderate demerit. WEBR presents no example where the 
record fails to support the Review Board's assessment of the 
evidence. Essentially, WEBR merely questions a matter within the 
Review Board's discretion. It has nowhere attempted to demonstrate 


| 
that the Review Board's view of the evidence is unreasonable. 


| 
CONCLUSION | 
For the foregoing reasons, the Review Board's decision’ and 
the Commission's order denying review thereof should be affirmed. 


Respectfully submitted, 


HENRY GELLER, 
General Counsel, 


JOHN H. CONLIN, 

Associate General Counsel, 
LENORE G. EHRIG, 
EDWARD J. KUHLMANN, 
Counsel. 
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SE 
30/ The tabular evidence proffered by WEBR in Part V-B of its Brief 
having to do with the WMMJ proposal as contrasted with its later 
performance was presented to the Review Board in the form of exceptions 
to the examiner's decision. This material was fully considered by the 
Board in paragraphs 50 and 51 of its decision and in its, rulings on 
WEBR exceptions 28-30, 33, 34, 35 and 36 (R. 2429-2430). 


